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ISSUES PRESENTED
1. Was there any Sixth Amendment right of public
access  to  a non-puklic  sidebar voir dire  Jjury
selection process by which the defendant strategically
sought the fairest and most forthcoming jurors?

2.83. Was Lhere ample evidence of the defendant’s
intimidation of twe witnesses, both of whose truthiul
accounts he attempted to remold, and of a material
false stalement 1in a police repeort that falsely
accused a victim of having had a weapon?

1. Was there any errcor in a jury instruction Lhat
clearly defined the requisite wrongful intent?

5. Did the defendant provide appellate arqument

of prosecuteorial misconduct?
STATEMENT OF THE CASE

In March, 2005, Dbavid M. Cohen, his police chief,
and a fellow Stoughton police officer were indicted by
3 Nerfolk County grand jury. Trial ceommenced in Nor-
folk Superior Court on June 18, 2007' before DorLch-
Qkara, J.; on July 30 the defendant was convicted of
intimidating two witnesses, attempted extortion of

ancther victim, and filing a false police report.’

STATEMENT OF FACTS
In January, 2002, Timothy Hills entered into a

contract with Petsr Marinilli, the attorney-defend-

ant’s hast friend’s brother, who along with other fam-

t Trial transcript references are noted by volume

and page number (s). Page references to hearings on the
moticn for new trial are preceded by date and “MH.”
“sa" precedes references to the Supplemental Appendix.
z On August 27, 2007 the defendant was sentenced to
two concurrent two-and-a-half to  three-year terms, a
concurrent one-year term, and probation (29:5-8,12-22).



2
ily members was among the defendant’s legal clients;
Marinilli wanted Hills to return a £10,000 investment
he had failed teo put in escrow {8:214-21,232; 10:83;
17:17; See 11:61;22:169;23:69). On April 22, 2002, ths
defendant, wheo also worked a 1:000™to midnight shift
as a Stoughton Police Sergeant, left Hills a message’:
This is David Cohen., I am calling in regard
to Peter Marinilli. He came to me to handle
something akbout this investment he made with you.
and I realized that - uh, um, I might know you.
You need to get in touch with me as scon as
possible to resolve this matter of 510,000,
Mr. Hill, we can either handle it through
this office or my other job. Call me back.
Brian Segton warked with Hills and drove him to the
defendant’s Stoughton law office, where, 1in casual
business attire, the defendant handed Hills a business
card and  opened a folder that held Marinilli‘s
contract (8:230-33,253;13:13-17;Ex.2%). Hills =zaid he
would accelerate efforts to pay Marinilli, and on
BApril 26 he met the defendant at a restaurant and gave
him 31,000 (8:233,235-41; Exs. 25,26).
On Monday, April 29, the defendant called Hills,

who agreed to meet at his law office at 12:30 the next

day:s Hills arrived at ncon but left after being

3 Exhibit (“Ex.”) 24; 7:17; 8:220-29; 12:67-8; 13:4-
6,10-12; 15:229; 16:11; 17:176.
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told the defendant was in a meebing (8:242-6; 13:19-
20). He then rececived a voicemail message (Ex.27)%

Tim Hills, this is David Cohen at 12:30,

And as you can imagine, T'm not tooc happy
with you right now. Um, I teld you - you told me
you were going to be here[”] by noon. And, ah, Tim,
I'm pretty much at the end of my rope as far, um,
vour gtory goes, and I want to hear back {rom you
ghortly. Tf I don’t hear back from you shortly, um,
I guess 1'm going to do what I have to do. It might
not be pretty, so get in ftouch with me.

The defendant wanted the remaining money that day
(B8:247-49; 13:21-23). Hills met the defendant and his
friend Jack Arico at about 1:00 at a restaurant where
they discussed business enterprises; the defendant, in
casual business attire, asked Hills for a check, say-
ing he would hold it and as a lawyer could not do
anything with it (8:247-52). Hills told the defendant
he would need to wait to deposift the check because the

account did not then have sufficient funds, and made a

notation: “Loan repaid. Deposit with notification.”®

n =

See also 8:227,244-45;12:70-71;13:20-1;17:39;23:56,
T “[Hlere” referred to the defendant’s law office (See
B:227,242-46;12:70-71;13:;19-21;17:39;23:56) .

€  Ex.28; 17:148-49. The attorney-defendant, a police
sergeant, first told Lt. Michael Blount, a Stoughton
Police Department internal affairs investigator, that
he never saw the notation, then that “even 1f he had
seen 1t he would net have known what that meant”
(17:149) . He eclaimed ncot to know “what the banking
regulaticns are, as to what they can disclese and what
they can’t disclose,” and admitted going in uniform to
the bank right after Hills gave him the “[d]eposit
with notification” check (23:103).
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Between 3:30 and 4:00 p.m., the defendant went in
uniform to Hills’ bank and told teller Jamie Kelly
that a customer was writing bad checks and “that they
neaded to catch him” (11:123-26; 15:198). He showed
her Hills' check and asked if it was good; EKelly said
the account did not have sufficient funds.’

At approximately 4:00 p.m., Lhe defendant called
Hills and said, “We have a big problem. I need Lo meet
yon” {8:254), Hlills was at his office, where the defen-
dant arrived in & patrol car; they went teo Hills’
nffice, which Sexton was asked to leave (8:254-5, 259;
12:17;13:26~30)., The angry defendant, armed with a
revolver and mace, said, “We need to do something
about this today”® and told Hills “to steal [the funds]

if [he had] to” and that he would “lock [him] up” un-

7 It was not the custom and practice of the
Stoughton Police Department to have an officer attempt
to negotiate a check or reguest private banking
information without a court order (14:231; 15:62,190;
17:68). Kelly did not give the defendant information
about excessive c¢hecks, and told her branch manager
that the defendant had asked about the account’s over-
draft histery {11:124-~25;15:192). The manager deter-
mined Hills’ c¢hecks had not been presented for pay-~
ment; his account was in gocd standing and was 1n no
danger of being closed; and there was no excessive
overdraft history {(15:195-97; See B8:253, A. 133}.

8 Hills =said he «could not pay that day; the
defendant repeatedly told him to shut up and that “he
didn't care” about their earlier conversation, and
wanted to know “right now” where Hills was going to
get the money, saying Hills’ girlfriend’s father [also
a client of the defendantfs) had money (8:258-~62).
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less he “ldid] this today in <ash” (B:259-¢1;
13:26,29), Hills said he could not produce cash that
day and might need to talk to an atforney; the defen-
dant said he was going to “lock [him] up,” and ordered
him up, put a hand on the back of his neck, and hand-
cuffed him, saying, “If this is the way you want to do
it, you know, you basically have a choice, you know,
20,000 in cash or you could get locked up” (8:262-3;
See B:210-14). The defendant said he would take the
handouffs off but Hills was “going to have to do
something for” him; they sat down at Hills’ desk and
thoe defendant said, “This is whalb you're going to do,”
and in a “wvery demanding” and angry tone had Iills
write a note saying he would pay Marinilli cash (SA 17
[Ex. 30]1:;8:264-¢9). The defendant did not like the way
Hills sigrned his name, and made him sign again (8:
268). He repeated his demand for $3%,000 in cash by
4:00 the next day (8:289,270~1). There was a tow truck
when they went downstairs; the defendant asked if
Hills wanted anything from his trpck before it was

towed,? and Hills took mail from the consocle (8:271-2).

? The defendant told the tow truck driver, “I don’t
care how much money somebody comes down there with,
nobody gets this truck without me--without asking me,”
repeated his demand to Hills for 9,000, and told
Hills to get out of the patrol car into which he had
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The defendant repeated his demand for money and Look
Hills" mail, opening it and removing the cocontents;
[Hills said he c¢ould not do that. The defendant =said,
"I can do what I want” (8:273;9:22).

Hills® c¢ontacted an attorney who told the defen-
dant he “understood that there was a dispute of a debt
situatien” and he had gone to Hills’ office and placed
Hills in handcuffs (9:31:12:56-57;16:15).'" The defen-
dant denied handcuffing Hilis, then asked, “Are there
any witnesses?” (12:58-59).

Al approximately 3:00 p.m. the next day, May 1,
the defendant called Hills® office and asked Sexton to
poke his head in the conference room and ask Hills “if
there was an envelope for him” (13:34).

The defendant called Hills during Lhe day to make
sure he would produce 59,000, and left a message [(Ex.
32: 9;28-29;12:71-72;23:90);

Hey Tim, it’s NDave Cohen from Lthe Stoughton
Police Department. Just confirming our appeintment

ordered him (B8:273-4;9:23; See 13:29-32). When Hilis
tried to collect his wvehicle from the towing company,
whose owner was a friend of the defendant’s who had
raferred a Stoughton automeobile accident case to him
{11:117-20), he was told he could not “see his truck
until David Cohen said so (9:34-37;13:35-3¢).

1o Hills returned to hiz gffice and called several
offices to make a complaint, as well as the atitorney
who cailed the defendant [9:23-25,31;12:56-57;16:15).
The defendant, wheo had kept Hills" Jlicense, later
c¢a3lled Hills at hiz home two or three times (9:25-27).
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today, nine thousand in cash. SToughten Folice
Department, 26 Rosc Street, Stoughlon, Mass. Hope you
get down, Tim. See you laler,
Stoughton Police Department custom and practice
did not permit demanding cash, threatening anyene with
arrest or prosccutlon, or accepting cash payment even
for a parking ticket (17:102,134-135; Sec 23:56).
At close Lo 4:00 p.m., the defendant again called
Hills (9:30; 12:71; Exs. 33,34):

Tim, David Cohan,Stoughton Police Department. 1T
guezs you didn’t live up to your obligations to make
good on those felonious bad checks that you wrote, ('
Um, I guess we will have to deal with this thing the
other way, I guess., Um, talk to you later, Bye.

Hills called the police station to speak to Chief

Cachopa, whom he was told was out bkoth that day and

the next (9:27-28).'" 0n May 3 Hills went to the sta-

H The defendant acknowledged to Hills’ attorney
that there was ne basis to charge larceny by check,
and mnonetheless charged Hills under a statute that
aycoludes checks {12:60-61;5ee 17:75,102-03 . Al
charges against Hills were dismissed by nelle proseguil
in March of 2003 (Sce 9:40,59-£0;12:1589-200).

12 Cachopa, wheose home the defendant called, was a
good friend of the defendant’s, and his wife had been
employed at the defendant’s law office(10:148-150;
12:191-92; 13:32:16:9-15; 17:97-498,137; Exs.48A-C,45%;
See 23:134). Cachopa later denied Lt. Michael Blcount’s
request to complete his internal affairs investigation
intoe Hills*® complaints and demanded Blount turn over
his investigative files and a recording, later missing
from the Stoughton Police Department, of the
defendant’s calls to Hills (Ex. 23; 9:40,59-60;10:159-
62;12:63-64,161,163; 17:13-14,18,145; 18:190-81; Gee
3:91). In July, 2004, Acting Chief Chamberlin sent
Hills’ complaint Lo the District Attorney and a spec-
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tion to make a complaint, and was arrested on a
wartant based on the defendant’'s police report (8:73-
74;9:32-4,38-9;10:152-8,165-7:12:63;13:34-7). The def-
endant referred Marinilli to a good friend, attorney
(tlen Hannington, bLo sue Hills., The day after Hills’
arrest, Hannington cashed Marinilli’s check for a saiz
against Hills and gave the defendant an $825 cash pay-
ment--a third of Hannington’s legal fee (12:180-3,187-
9,263;11:121;12:185-9,194,198~9,204-5; See 14:198-9).,%

The defondant called Kelly a few weesks hefore =zhe
went before the grand Jury in 2004, wanting “to go
over the incident with [her]}”: she answered the
defendant’s gquestions after he said Hills was taking
her fo court, and told the defendant she did not agree
with hizs account of their interactions; he wanted fo
*meet with [her}] and go over {1ift,” and “to sign a
statement that he wrote up for the court” (11:126-

28,131,147), She did not feel right about doing so and

ial prosecuter was appointed (15:224-27). Cachopa was
convicted of bkeing an accesscry after the fact to the
attempted extortion (Norfolk Sup. CR0O5-0130-001-03).

= Asked by defense counsel whether the defendant
“did not tell you, did he: ©Oh, I arrested [Hills]
because he didn’t pay a c¢civil debt, did he?”
Hannington answered, “I believe he did®” (12:25%8-59).
Cachopa attempted to broker a deal with Hills
regarding the civil case, and Hannington kept both him
and tha defendant informed about it (12:185-
6,202,200) .
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did not “agree with what he was saying” (11:131).'% He
called hoer “claose Lo ten times’”; she was not
comfortable and “felt intimidated” (11:;130,132,747).
Sexton had given a stalement to Hills in 2002,%
and in Augusi, 2004 heard from Lhe defendant’s {riend
James Marsthas (13:14-16,38). Mavrathas approached Sex-
ton, claiming to have a guestionable signature of
Sexton’s that Sexton agreed to comse see (13:39). When
he arrived at Marathas’ Stoughton regtaurant, oclose to
the police staltion, he went fo a basement affice where
Maralthaz could not produce Lbhe supposedly susplcious
signature, and instead brought up Sexton’s 2002 state-
ment about “the thing that’s going on with David
Cohen” {(1i3:41-42,1%4). Marathas asked SHexton, who was
to testify before the grand Jjury, “Have you thought
about writing oul another statement?” and said he was
going to call the defendant; Sexton said, “Wo, no.
Don’t call” him (13:43-45). Marathas called the defen-

dant, a grand jury target, who showed up with Sexton’s

L What the defendant “was trying to say - he was

going over things of the incident, but I did not think
it was the way it happened, so I just- I never met up
with him”;®It Jjust seemed like what he was saying was
not what happened....I just didn’t agree with it. That
isn’t what T thought happened” (11:129-30).

15 The defendant knew he was under criminal investi-
gation when he sought new statements from Kelly and
Sexton (21:298-99,300-02;22:15-19,26-28,270;23:193-98) .
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2002 statement®®; the defendant went Lhrough 1it,
tatlking about “Dave Cohen’s side” of events Sexton had
wiltneszsed (13:46-49,203). He wanted Sexteon to “adjust”
his 2002 statemenl and write another statement to
discredit Hills (13:49-51,137). When the defendant

said he needed a new statement that day, Secxton said,

16 The defendant had multiple sources of what
transpired befure the grand Jury, including his
friends Edward Marinilli and Hannington (11:152,154;
12:191,199-200;13:6-15,20-21), as well as Schneiders
(n. 17, 4infra), who represented Dennis Elia--who in
turn discussad his own grand Jury testimony with
Schneiders (whom Eliz thought tried to put words in
his mouth); 3Schneiders admitted he “may have” relayed
his client ®lia's information to the defendant (7:10-
12 14:8-10,24-25,149; See 13:246-52; 22:24).

Elia's girlfriend made a $1,000 car deposit to a
Stoughton car dealerahip (6:50,52,208-209,214-16;
7:1195;13:253-7;14:55-6,77-8,983); oSchneiders spoke to
the defendant, who told the salesman he would jail him
if he did not immediately provide the deposit he was
“ocoming down to collect”; within six minutes of a
claimed after-hours complaint that Elia himself denied
making (7:140-150,200; 14:85) the defendant and multi-
ple armed colleagues--some not even in the appropriate
sector--descended on the dealership and arrested and
jailed the salesman, then charged the dealership’s
owner (Exs.,38-41:;5:146,149-59,163-66:6:66,88-88,129-31,
136-52,161~9; 7:107-08,113~-16;8:98-101;10:116-25,129;
11:16-20,98-100;20:105-13,122;21:15%7,130-5,193-94,198-
9), Handwritten logs were missing only from the shift
the defendant supervised (8:33-6,40,44,49-52,67-8,75-
9; Exs.14,18,19;10:115-16). Charges against bothr the
salesman and owner were dismissed (6:167-%; See 8:92-
3,96-7;20:151-53;Bx. 6). Later,the owner was arrested
and handcuffed to a rail in the Stoughton Police
station, where the defendant approached him and
invoked the =z2alesman’se name; at a later “sit-down,”
the owner agreed to refer accident clients to the
defendant’s legal practice, an arrangement the
defendant deemed “an amicable idea” (6:173-%84).
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“Wnhoa, whoa, hold on a sccond now. Before 1 do
anything, I want to talk te my attorney” (13:51). His
akbtorney was Robert 3Schneiders, who, unbeknownst to
Sexton, was a c¢lose friend and busineass assoclate of
the defendant’s (7:156; 11:96,161: 12:184; 13:51).%

Saxlon was taken to Marathas’ small basement
nffice, where the delcndant gpent more than two hours
typing up a new statement that was not completely
truthful; 3Jexton refused to =sign it under pains and
penalties of perjury (13:52-55,56-57,66-6%,72-79,194).
After Sexton saild he had never seen a knife in Hills?
office, the defendant wanted him t¢ say Hills had
something that resembled a black folding knife
(13:37,75-72). Sexlon felt intimidated and did not

have sufficient time to consult an attorney: the

17 The defendant left a message for his good friend

and business asscciate Schneiders, an attorney (and
police officer in a neighboring town) with whom he
shared fees and referrals (7:10-12,156;13:232~-34,259;
14:200;21:112;22:953); Sexton wanted him to look over
the statement the defendant wrote and make sure 1t did
not “take away from” the truthful initial statemant
(13:52,59,68-69,201-202,210;Ex.31). BSchneiders conce-
ded the sgtatement the defendant prepared for Sexton
was intended “to clear” the defendant, was “strange,”
and he did net know why his client “wanted to sign
this” (13:79,14:28-30,40). He was aware Sexton’s first
statement was damaging to the defendant, subject of a
criminal investigation in which Sexton was a wilness;
he also advised 8Sexton not to talk to the internal
affairs investigater investigating Hills’ complaint
(14:158-159; See 10:;159-162;17:13-14,18;13:57-58,81).
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defendant “wanted il done” and “was pushing [him] to
get it done”({13:224)."" The defendant emailed the
statement Lo 3Schneiders from Sexton’s account. Whan
Sexlen went to his attorney’'s office to sign it,
Schneiders wag not there; the defendant showad up and
took the statement from him (13:59,196-97) .,

SUMMARY OF THE ARGUMENT
A Fixth Amendment violation involves dislinect

elements, not one of which was present here: wrongful
closure of a public proceeding of constitutional

impert without a defendant’s assent. Here the claimed

o M

“closure” involved a portion of an assented-to sidebar

@

individual voir dire process,!” which by definition is

14 Sexton had asked the defendant to remove state-

ments that “didn’t seem right” (13:54-55). Questioned
by the defense, he noted the defendant wanted a new
statement “guickly”; Sexton “asked him 1if this was
something we should be deing because” he “didn't know
if this was right,” “started feeling more intimidated
and pressured,” and “asked him if this was something
he should be doing, and he just shook il off.” Id.

19 Defense counsel determined that cenfidential
sidebar wveoir dire of prospective Jjurors best would
segure a jury “that was in the eyes of tThe Defendant
and myself and other counsel a Jjury...the most
receptive and responsive to the thecries that we were
espousing in the case” (Mar. MH:;133). Indeed this
defendant’s strategic ideal was a completely closed
courtroom bereft of watchful evyves: “what I would have
loved to have was individual voir dire conducted by
the attorneys with no one else in the room but the
[progspective juror] and the Jjudge” (Mar. MH:134).
Defense counsel “believed” that “having jury velr dire
at the sidebar was appropriate,” and asked that room
be made only for family members, who zlways were
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not a public proceeding. Not only was the courtroomn
never <losed, let aleone wrongfully closed, but its
gallery was full. Defense counsel knew the gallery
would be filled and was granted his oenly reguest: to
sezat hiz family members elsewhers inside the court-
room. He cannot plausibly suggest the packed courtroom
contained insufficient watchful evyEs o1 the
empanelment process he desired, which yielded the Jjury
he wanted (Argument, pp. 14-45, infra). That properly
instructed jury heard abundant evidence to warrant the
defendant’s convictions {Argument, pp. 45-5%, infra).

ARGUMENT
I. THE DEFENDANT WANTED SIDEBAR VOIR DIRE, TO WHICH
THEREF IS5 NO SIXTH AMEWNDMENT RIGHT OF CONTEMPORANEOUS
PUBLIC ACCESS, AND WHICH TOOK PLACE BEFORE A TLARGE
AUDIENCE TN A COURTROOM THAT WAS NOT CLOSED.
The defendant determined that sidebar voir dire

]

would secure the fairest possible jurors.?’ He was

present (Add. 3-6; 25 Jan. MH:55-57,89:; Mar. MH:118-
120). He did not ask if room could be mads for any
other supporters, who have no elevated 3ixth Amendment
status above other members of the public to enter a
courtreocm. See U.5. v. Owens, 483 F.3d 48, &2 & n.l2
(1% Cir., 2007) (defendant has no elevated interest in
having “supportive” spectators extracted from public
at large to fill available seats).

A0 The judge explained how empanelment would procesad
(1:94~-96; See Mar. MH:133-34) without objection from
experienced defense attorneys familiar with fthe stan-
dard practice of sidebar voir dire, consistent with
G.L. ©. 234,828; no personal “walver” was reguired
(See 25 Jan.:87,99; Apr. MH:52). Horton wv. Allen, 370
F.3d 7%, 82 (1°% Cir., 2004), cert. denied, 543 U.S.
1693 (2005). See Comm, . Glacken, 451 Mass. 163, 170
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aware at the outset that crowding precluded additional
spectators, and room was sSet aside inside the bar
enclosure for both defendants’ families and the press
before empanelment began with a full gallery of

prospective jurors (Add., 6). Without the trial Jjudge’s

knowledge,®' a court officer taped a handwritten sign

(2008) (no merit to claim judge should have engaged in
waiver colloguy, which is ®neither constitutionally
reguired nor appropriate to the falir management of &
trial."). BSee al=so Comm. v. Wells, 360 Mass. 846
(1971) (“there was no impreoper denial of any right...to
a public trial...by the proceedings at trial in which
[the defendant] and competent counsel acguiesced.”):
levine v. U.5., 362 U.5. 610, 618-19 ({1%60Q) (waiver of
public trial claim by failure to make timely objection
and request to open pertinent proceeding to public);
Crawford v. Minnesota, 498 F.3d 851, 855 (8" Cir.
2007y (implicit agreement to partial closure). Wailver
of a public trial, like other rights attendant to
enmpanelment, may be inferred, and 1is among strategic
cheices routinely made by counsel. Peretz v. U.5., 501
U.5. 923,936 (1%9°1); Comm. v. Horton, 434 Mass. 823
(2001); Comm, v. Owens, 414 Mass. 595(1993) (failure to
object waived public trial claim and precluded finding
of prejudice from sidebar jury selection process). See
Taylor v. Illinois, 484 U.5. 400, 417-18 & n.24 (1988)
(defendant bound by counsel’s strategic decisions);
Boyd v. U.S., 86 F.3d 719,723 (7™ cCir. 1996) (Jury
challenges “entrusted to counsel,” not “defendants
perseonally”). Contrast Comm. v, Dussault, 71 Mass.
App. Ct. 542,547(2008) (personal waiver of right to
trial by jury). Sua sponte colloquies about protected
tactical choices would undermine a defendant’s “abili-
ty to participate in [the trial) process.” Id.

21 The defendant misrepresents the recerd, writing
“ILlhe judge acknowledged she knew aboul the sign and
denied mistrial,” Def. Br. 18. In fact “[t]lhe court
did not see the sign [en a door defense c¢ounsel and
their lawyer-client used, while court staff used an-
other (Add. 2,11)] until it was brought to her atten-
tion by counsel for the defendant” on the fourth day
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to the courtroom deoor used by defense counsel; it read

“do not enter—-jury selection in progress” (Add. 4).%

of empanelment; only then did she have an opportunity
to reflect on why a court officer might have put it
up, and accordingly note independently sufficient
courtroom management issues: additicnal spectators in-
itially could not have entered the room without sit-
ting among panel members filling the gallery, disrupt-
ing the process and risking jury contamination
(Add.4,6;4:7-8}., See Presley v. State, 674 S.k.2d 909,
911-12 (Ga. App. 2009 (no public trial deprivation
where spectator’s admission would have reguired inter-
mingling with potential Jjurors); Wilson v. State, 8l4
A.2d 1,11-14 (Md.App. 2002} (Waller v. Georgia, 467
U.5. 39 (1984), did “not apply” when judge unaware of
cfficers’ order no one enter crowded room): Boyd_ v.
U.3., supra at n. 4 (permissible to restrict public
entry during trial for seccurity reasons or to limit
interruptions or digtractions); Williams v, Artuz, 237
F.3d 147, 152 & n. 3 (24 Cir. 2001} (trial Judge’s
perception of nesd to avold distraction Justified
locking courtroom doors to late arrivers); U.3. v.
Lampley, 127 F.3d 1231, 1239 (10" Cir. 1997) (trial
judge’s managerial authority to restrict times when
rublic could enter available courtroom sealing).

2 The sign could not have effectuated even a par-
tial “closure” given the presence of a full gallery
and absence of wrongful motivation or public proceed-
ing of ceonstitutional dimension capable of “closure”
given the sidebar voir dire (See, e.g., 2% Jan. MH:89-
90), and no findings were reguired; in any event, the
judge could not have made earlier “findings in support
of” an ackt of which she waz unaware (Add. 4)}. See
Gibbons v. Savage, 5553 F.3d 112,117-18 (2d Cir. 2009);
ﬁ};scn[ supra; Peterson v, Willjams, 85 F.3d 32,41-44
(2d Cir. 1996) (nec relief where judge unaware courtroom
door unjustifiably loccked while defendant testified).
The defendant did not ask for any alternative to the
sidebar volir dire prcoccess, including courtroom
arrangements; when he complained, the =sign was taken
down, resolving the claimed “closurce” without any need
to consider hypothetical “alternatives” (Add. 9). He
“may not rely on possible alternatives that no one
suggested at the time. There is good reason not to
allow the defendant to sandbag the trial judge by
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The Jjudge had the sign removed when the defendant
chese to bring it to her attention after additional

seating became available (Add.9}."* No closure findings

refraining from s=suggesting an alternative tTo closure
at the Lime,” and later c¢laiming the Judge “was
compelled to consider” it. Gibbons, supra at 117-18;
Horbton wv. Allen, supra; Comm. v. Skinner, 34 Mass.
Bpp. Ct. 490,492 (1993); Longus v. State, 968 A.2d
140,150-51 (Md. App. 2009); Tinsley v. U.3., 868 A.2d
867,872 (D.C. 2003%) (Judge “not obliged to invent novel
alternatives out <f thin air, nor to bring up dubious
options that the partics themselves have net ventured
to propose”); Bowden v. Keane, 237 F.3d 125,131 (2001)
{judge “has no responsibility to assess...zlternalives
sua sponte.”); Williams v. Artuz, supra at 153; Ayala
v. Speckard, 131 ¥.3d 62,71 (2d Cix.1997) (en banc).

A “defendant forfeit[s] the rightt to assert a
violation of his public trial right when he faills] to
make a timely objection...that would have permitted
the court to.. {take corrective action]) if needed and
address any legitimate concerns.” State v. Ndina, 743
N.W.2gd 722,727,729-30(Wis.App.2007), aff’d 761 N.W.2d
612, 640(2009) (Prosser,J,, concurring). Timely, appro-
priately framed objection permits a judge to address
and resolve an issue, as this Judge did when the
defendant chose to object: at thal point there was
room for yet more spectators, and the sign was removed
{Add.4,9,15-16;4:7-8;25 Jan., MH:7,44,82,10&).

23 While seeking appellate stavs of sentence, def-
ense counsel made multiple false statements about
these gritical facts (A 1-2,7,10,12,14), Shortly
after the trial he falsely informed both this tribunal
and the Appeals Court that he had obijected tc the sign
from the outset, each and every day for six days. He
falsely claimed he “did object every day, all day,”
daily asking “for a hearing” and “findings,” and “to
create some other alternative” and “take down the
sign” and have “the court officers be instructed to
permit people in”—all, he claimed, “with no correct-
ive action (Compare Add., 8-9 & Tr., Vels. 1-5,5:57 with
SA 1-2,7-14:Apr. MH:59-6Q,62-65;3ee Mar. MH:78,91,54-
9%). Each one of these assertions was false; in making
them he unwittingly betrayed the truth: although the
record proved 1in fact he did not “object every day,
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are required when a courtroom is nob closed; nor could
the trial Judge have eantertained never-reguested
alternatives to an cmpanelment procedure agrecd to hy
experienced defense counsel, or a sign she did not
know about until the defendants’ strategically-delayed

objecticn. No findings were required in support of a

all day”--but rather only on cone day, upon which the
trial judge promplbly addressed the matter (Add. 9,15-
16)—his claims to have made continuous objections from
the cutset demonstrate he did see and know of the sign
at the outset, and deliberately and strategically
withheld objection in an attempt to manufacture an
appellate issue. See notes 22, supra & 57, infra.

In fact, there were only four days {and a
fraction of a fifth) of empanelment, and even when the
defendant made his strategically belated and narrow
complaint, he moved only for mistrial (4:7-8,131-2).
He did not ask for any allernative procedure. He did
not request smaller panels be brought in, or any
change in gallery seating arrangements {(Compare 3A
with, e.g., 25 Jan. MH:128). He did neot move to strike
any juror or panel. Cf, Comm. wv. Clemente, 452 Mass.
295,324 (2008) {moticn to strike venire). Under oath,
defense counsel retrenched even from his claim to have
offered immediately to call witnesses, saying he did
not “know if [he] was prepared to call witnesses” when
he named them; in fact they were unawvailable at the
time (Add. 10;Compare Mar. MH:1eB8-9 with SA 16).

Most signiflicant, he understandably did neot ask
that prospective jurors (many of whom aired extremely
negative, inflammatory information at sidebar; See n.
49, infra) publicly speak. The defendant did not want
to be at the bench himzself, and did neot exhaust his
peremptory challenges or express any dissatisfaction
with the dury derived from the voir dire process.
Plainly he did not want new jurors cor a different voir
dire process, but to heold an  appellate issue in
abeyance in the event of conviction (Add. 15-16). He
did not once simply ask that the sign be removed,
although the judge had it removed when he complained
(ddd. 4;4:7=8;25 Jan. MH:45,88=-80,122).
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“closure™ that never occurred, just as no findings
would be reguired in corder for a court officer to post
a sign barring public entry even during a jury charge
before an empty gallery.?

Denial of a motion for new trial iz reviewsd
“only to determine whether there has been a signifi-
cant errer of law or other abuse of discretion.”
Reversal ™“is particularly rare” where, as here, the

trial Jjudge denied the motion. Comm. v. Ecobrin, 77

Mass. App. Ct. 589, 611 (2008). See Comm. v. Benson,
453 Mass. 90, 99 (2009).?° she properly invoked her

knowledge of what transpired in her courtroom. Comm.

v. Robidoux, 450 Mass. 144, 151 (2007) (judge noted

unrecorded ocbservations during trial); Comm. v. Quino-

74 2 trial djudge properly may limit and indeed
foreclose public acecess even to a presumptively public
proceeding of constitutional import. For example, no
findings are required before a “keep out” sign may be
posted on a courtroom door—even 1f the gallery is
cupty-to prevent Jurors from being distracted by
people wandering in and out of a courtroom during a
jury charge, an intrusion significantly less disrupt-
tive than having people walk in and sit down among
potential Jurors filling a courtroom gallery. Comm. v,
Dykens, 438 Mass. 827,835-836 {(2003) {no “closure”
findings required tc bar public from entering court-
room during presumptively public jury charge); Comm.
v. Patry, 48 Mass. App. Ct. 470,476 n. 5 (2000},

2 “The denial of a motion for new trial is reviewed
for abuse of discretion,” and “will be affirmed unless
‘no conscientious judge, acting intelligently, could
henestly have taken the view expressed by lher].’”
Comm. v. Gomez, 4530 Mass. 704, 711 (2008).
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nes, 414 Mass. 423,432 (1%93) ("conlemporaneous record
properly may bhe reconstructed by the trial Jjudge's
recitation [ef reccllectionzs] in a memorandum of deci-

sion®) <t

i Comm. v. Rebello, 450 Mass. 118, 131 (2007)

(Judge “properly [relies] on her ‘knowledge and evalu-

ation of the evidence at trial’”); Comm, wv. Williams,

71 Masz. App. Ct. 348 n. 11(2008) (denial of post-con-—
vicbion relisf recalled observation “within tThe wvision
ol the Court.”).27 She was “entiltled to rely on [her)
own observations at the ftrial and on [her] customary

practice,” Comm. v. Morales, 453 Mass. 40,47 (2009) .°®

78 Yhe defendant frivolously contends the trial

judge  improperly took “judicial notice” o©of what
happened in her courtroom (Def. Br. 39%-40). The term
“udicial notice” deoes not appear in her findings, and
she did not purport to take "judicial notice” of any
contested fact. The defendant’s characterization is
particularly ironic given that it was his counsel who
repeatedly asked the judge fto take Jjudicial notice of
aspects of empanelment at hearings on his motien for
new trial (18 Jan. MH:79,248; Sce alseo 25 Jan. MH:6}.

27 The trial judge is entrusted to assess demeanor and
make credibility assessments and factual determina-
tions, Comm. v, Torres 453 MWMass. 722, 735 (2009);
Comm, v. Boyarky, 452 Mass. 700, 714 (2008); Comm. v,
Nhut Huynh, 452 Mass. 481, 488(2008).

z® The Jjudge correctly foretold that “an unusually
large number of prospective Jjurors” would be needed,
and in fact the panels were exhausted by Thursday and
empanelment had to be concluded in a second week (Add.

2}, Initially “prospective jurors filled the spectator
seating 1in the courtroom” (Add. 6). The Judge’'s
knowledge of the courtroom defeated defense claims
about “public” seating roOOm, For example, the

defendant’s friend’s courtroom sketch misreprescented
as purportedly available “spectator seating” an area
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A. The Courtroom Waz Naver Closed.
Waller simply does not apply when a courtroom is

not closed. The defendant’s argument wrongly “presup-
poses Lhat +the courtroom was indeed c¢losed o the

public.” U.S. v. Scott, 564 F.3d 34,37 (1%% Cir. 2009).

Lt was nol: Ythere wasn't a ‘clesure of the court-
room’” (23:214). Nol only was there no wrongful clos-
ure, but "“the courtroom was never closced” (Add. 12):
there was to motion for, and the trial Jjudge nover
ordered, closure. Members of bhoth defendants’ families
always were present.®® Court personnel] “observied] the
proceedings,” and “other members of the public
unreu;ated to the defendants were present when there

was room for them to ke seated without the risk of

within the bar enclosure to which members of the
public generally were nol permitted; similarly, the
judge’s knowledge of her courtroom underscored the
deceptiveness of defense questioning of a court offi-
cer as to whether theres was “always room over here
where I'm standing in this section”—an area actually
inside the bar enclosure where the sidebar voir dire
took place (25 Jan. MH:103-04 [“I would know [this]
...,but an Appellate Court would not”];Add, 3-4;Apr.
MH:11%2;%ee 25 Jan. MH:70-73,82,84,103), The defendant
continues such machinations on appeal; for example, he
uses the term “just behind the bar” to depict as
“public” seating areas in fact inside the bar
enclosure, not in the public gallery (Compare lDef,Br.
76 n. 12 with 2Add. 3-4;25 Jan. MH:104), one =ectian
used for media and one for family members (Add. 3-4).

29 Additional spectaters entered the gallery when
they could do so witheout contaminating the venire, and
there was no other legitimate reason (like seques-
tration) for any individual not to be inside (Add. 8).
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tainting prospective Jjurors” ({Add. 5-6,10,14). Con-

Lrast Waller v. Georgia, suprae (complete aclosure);

U.3. v. Owens (MOwens IVY), 517 F.Supp.2d 570,374 & n.

7(2007) {same),; Comm. v. Marshall, 356 Mass. 432 (1569)

{(all spectators, including defendant’ s relatives,

excluded for entire trial)., Cf. Gikkhons v, 3Zavage, 555

F.3d 112,114-21 {2d Cir. 2009){(trial judge’s exclusion
of all spectators during empanelment deemed “trivial”
under Waller, although Waller inquiry would nol even
have applied 1if some spectators had heen ™allowed fo
attend” but not all spectators could be seated);

Lauria wv. U.3., <006 WL 37004282, 16-17 {D. Conn.)

(given size of venire panel and courtroom and absence
of request for alternatives, no c¢rror in excluding all
spectators, including defendant’s family members).
Initially there was no room for additicnal
spectators to enter without sitting amidst venire
members filling the gallery (Add. 6). A courtroom is
not “alosed” when it physically cannot accommodate
people beyond those whoe must be present for the

30

process appropriately and securely Lo function. See

30

The defendant confounds a 8" Amendment “closure”
claim with his belated and baseless c¢laim that an
individual, for reasons personal to him, was “escorted
from” the courtroom after the sign was taken down
(Add. 4,9,12)., See Comm. v. Stetsen, 384 Mass. 343,
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Wilson v. State, supra at 16 (Waller findings not

reguired where trial judge unaware of oflicers’ orders
no one else enter and later noted he had not ordered
room closed). The courtroom was “packed” with venire
members wheo, prior to being either declared indiffer-

ent or excused, themselves comprised a large cross-

248-550 (1981); Comm. v. Martin, 39 Mass. App. Ct. 44,
45-48 (1995); BState v. Sowell, 2008 W[ 2600222 (Ohio
App.) ("[t]lhe trial court is certzinly entitled to rely
upon the assertions of court officers”). The lane
individual asked to leave never claimed the sign was
still up when he came into the courtroom; he was asked
to leave because he was sitting among “a gecod amount”
of people in the gallery in what appeared Co be police
unifcrm, contrary Lo an order the defendant does not
challenge (4:87-8,131;18 Jan. MH:205;25 Jan. MB:53,87;
See Mar. MH:33-35,37). He left without any complaint
or attempt to correct that impression, and conceded he
“abselutely” could have come back if his schedule had
allowed (18 Jan. MH:174-6,183-6;189-91,195,196-7;5ee
4:87-8; Mar.MH:34-5,37,60,62,64-5,71,75,95,107; MH Ex.
7y . The defendant had no standing o claim “exclusicn”
of any individual who did not timely make such a
claim, to give the trial court an eppertunity to
determine 1f there was some reason (like segquestra-
tion--applicable tc three of the defendant’s purport-
edly Yexcluded” affiant-friends [1:90;4:26-27:;18 Jan.
Mil:224-226;Mar. MII:152-153]) for that person not to be
in the room. See Flaherty, petiticner, 452 Mass.
1020(2008) (individual promptly  sought relief from
sequestration order); Comm. v. Bianco, 388 Mass. 358,

369 (1983); Comm. v. Adaﬁiggg,'§7 Mass. App. Ct. 339,

341 (1994); Comm. v. Duncan, 71 Mass. BApp. Ct. 150
(20¢08); Comm. v. Jaynes, 55 Mass. App. Ct. 3201, 312 &
notes 11&13 (2002) (“serious” question whether defen-
dant would have standing to challenge complete closure
during Jjury wvoir dire when defendant himself was in
courtroom) . See alsoe Comm. v. Young, 73 Mass. App. Ct.
479,486 (2009); Comm. v. Jones, 71 Mass. App. Ct. 568,
571-72 {2008) {exclusion of individual spectators
entrusted to trial judge and is not “closure™).
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section of the public. Holland v. TIllinois, 493 U.S.

474,476 (1990} (venire is cross-scction of community);

Liauria v. U.5., supra at 17(™large number of poten-

"

tial Jurors in courtroom henefitted defendant,
although neo room left even for his family members).

f. Brown v, Kuhlmann, 142 F.3d 529,836-37 (24 Cir.

1288) (no unjustifiable exclusion where “representa-
tives of the community,” including jurors and alter-
nates, not “whelly exclude[d]”).

This was no “secret proceeding.” Even apart from
the considerable public audience of 358 prospective
jurors (Add. 1), the defendant’s family members’ pres-
cnee  alone would dispose of his claim: prospective
jurors had no way of knowing whether decorously-
behaved spectators ware partisans, sQ whatever
permissible effect 15 to be served by spectators’
1

presence was served by the defendants’ ccherts.?l See

Presz-Enterprise Co. v. Sup. Ct. of Cal.{™I”), 464

U.s., 501, 513 (1984) (Biackmun, J., concurring) (al-
though additional spectators could have been accom-
modated, “'‘an audience remain[ed] to ensure the fairn-

ess of the proceedings.'”), gqueoting U.S5. v. Osbhorne,

Kh

“The Sixth Amendment does not guarantee a defendant
an audience,” let alone an audience of a certain size,
or sympathetic disposition. See, e.g., Fayerweather v.
Moran, 742 F.3upp. 43,45 (D.R.I. 13890}.
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68 F.3d 94,98-99 (5% Cir. 19953); U.S. v. Scott, supra

at 38 (presence of some spectalors “cast the sharp
light of public scrulLiny on the trial proceedings,”
providing “the protections anticipated by the public
trial provision”); Wilson, supra {parties not “shield-
cd from the illuminating glare of public scrutiny as
they performed thelr respective duties”); People v.
Woodward, 4 Cal.4™ 376,385 (1992), cert. denied sub

nom. Woodward v. California, 507 U.3, 1053 (1993)

(where observers present, no S5Sixth Amendment violation
when trial judge had bailiff post sign on door reading
“trial in progress—-please do nol enter?); U.5. v,
Shyrock, 342 F.3d 248,974 (9':'h Cir. 2003) (no “closure”
where defendant’s family members always present).

There iz no “exclusion” or “elosure” where there
is not enough room to seat spectators without risking
jury contamination. “Cbviously, the public trial guar-
antee is not wviclated if an individual member of the
public cannot gain admittance to a courbroom bacausa

there are no available seats,” Estes v. Texas, 381

U.S8. 537, 588-89 (1965) (Harlan, J., concurring).? See

Globe Newspaper Co., v, Superieor Court, 383 Mass. 838,

32

The Sixth Amendment requires “enly that the court
must be open [during a significant public proceeding]
to those who wish to come, sit in the availabkle seats,
[and} conduct themselves with decorum...” ld.
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845 n. 10 (1981) (“danger of overcrowding” among
“countervailling interests” which long have Jjustified

trial Judges in overriding limited rights of public

33

and press™ to courtroom access). The physical fact of

33 The defendant does not have standing to make a

claim on behalf of the press. Comm. v. Adamides, supra
at 241 and n. 2 (199%4). The press was not excluded: a
media area was Set aside {(Add. 3,9-10;18 Jan., MH:45,
111-112; Zee 28 Feb. MH:35), and at minimum a repor-
ter (whom two defense witnesses sSaw inside the court-
room on “opening day”) was present (Add. 10:;18 Jan.
MH:63,68; 25 Jan. MH:62; Apr. MH:87,91,7103). A cable
newsman also covered the trial (See LAdd, 10; 6:250;
Apr, MH:152; 6:248-56). Two novice reporters produced
seven months later knew a press area had becon avail-
able Lo them (18 Jan. MH:46,56,63,68,90-100: 2% Jan.
MH;83,100,153~154; See 4:7-8), vel neither asked to
enter it, nor evinced any interest in the content of
sidebar proceedings by requesting transcripts. Id. See
Ottaway Newspapers, Inc. v. Appeals Court, 372 Mass.
539,546 &n. 2 {1977) {(invoking "general principle of
publicity" of Jjudicial proceedings does neot auLhorize
access to all such proceedings; Judges retain “sound
discretion to 1impose reascnable cloture, including
impoundment” and there 1is a “waricecty of reasons...
to] limit, or authorize limitation of access Lo court
proceedings and official records.”); Comm. v. Blondin,
324 Mass. 564, 571 (1549); Sanford v. Boston Herald-
Traveler Corp., 318 Mass. 156,158 (194b5); Cowley v,
Pulsifer, 137 Mass. 392,324 (1884); U.S. v. Mitchell,
551 F,2d 1252,1259-60(D.C. Cir. 1976), sub nom, Nixon
v, Warner Communications, Inc., 430 U.S5. 944 {19877).
The defendant cites Antar, which did not remotely
hold that even improperly curtailed courtroom access
yields a new criminal trial; it “simply unsealed voir
dire transcripts” to the press. U.5. v. Hunter, 548
F.3d 1308,1314 (10" Cir. 2008) {news organizalion could
seek transcripts’ unsealing, but “ecriminal cases in
which courts have permitted non-party appeals...[do]
not disturb a final Jjudgement” in the criminal case).
Here not only was there no restriction upen access to
transcripts, but no one even requested them. Indeed,
defense witnesses (including a reporter) disavowed any
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limited courtroom space is not a “closure.”? U.s5. v.

Kopli, 172 F.2d 919, 923 (3d Cir. 1949) (right teo
public trial dees not reguire room Lo accommodate
everyone who might desire to attend). A trial Judge
possesses the authority and duty comfortably to
accommodate, without tainting, those whose presance iz
necessary to conduct the proceedings. See Estas v,
Texas, supra at 588B-5892; Owens IV, supra at 574 & n.
7.%% Defense counsel did not ask that room be made (had
it physically been possible to do =¢) for any
36

additicnal spectators. The sign was taken down when

interest in the voir dire: they were waiting for open-
ing arguments to begin (18 Jan. MH:55-56; Apr. MH:127,
145,148-149), See Presgs-Enterprisc I, supra at 5l2;
U.5. v. valenti, 987 F.2d 708 (11™ Cir. 1993)(no find-
ings needed Lo preclude access to bench conference;
after~the-fact findings may impound Lranscripts).

3 A Sixth ZAmendment “right to public trial is
not...absolute and inflexible.” Comm. v, Stetson,
supra at 550, guoting Comm. v. Bohmer, 374 Mass. 368,
380 {1278). The “need for and extent of security
measures in a courtroom during trial are within the
sound discretion of the trial court.” U.S5. wv. Evans,
272 F.3d 1069, 1093 (8" cir. 2001).
35 Even where voir dire is not at sidebar, it is
acceptable “standard practice” for a trial judge to
“forder] the courtroom cleared...to make sufficient
room for the entire venire sop that he would only have
to sawear in the potential jurcors and ask the panel
questions a single time.” Owens TII, supra.

36 A defendant has no standing to asserl on “behalf”
of any third party a right of contemporaneous access
to a proceeding he did not want overheard (and indeed
was So concerned that prospective jurcors net  be
overheard that defense counsel Tthimself asked a
potential Jjuror’s voice be kept down at sidebar
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he lodged his strategically-delayed Dbjection,37 and

while it was up there always were spectators inside

[4:22]). C£. Globe Newspaper {o., supra at 840,842 n.
5,847 (newspaper immediately scught order permitting
it to attend trial):; Gannett Co. v. DePasguale, 443
U.,5. 368 (1979) (Sixth Amendment righit is personal and
confers no separately enforceable right of public or
press accesszs) . Moreover, bhe defendant claimed to have
divined a (spurious) “press access” claim at least
four days before empanelment ended (Mar. MH:18,37; BSeoe
4:7~-8;132;5:57), yelt never raised it during empanel-
ment, and no such claimant was produced until seven
months later (18 Jan. ME:45,54,5%,9%0,103). A First
Amendment objection must timely be raised by the party
claiming axclusion, and the Sixth Amendment confers
upon press and the generzal public only a limited right
of access to criminal trials, that timely must be
azserted. Crawford v. Minnesota, supra at 855; U.5. v,
Black, 483 M,S5upp. 2d €18,623 n. 4 (N.D. Ill. 2007).
The press has no special right of access to sidebar
proceedings, which are not public ftrial proceedings.
Richmond Newspapers, Inc. v. Virginia, 448 1.35.
555,598 n. 23 (1980) (Brennan, J., c<¢oncurring); Glcke
Newspaper Co., supra at 887. See Branzburg v. Hayes,
408 U.S5. 665, 684  (1972) (1** Amendment “does not
guarantee the press a constituticnal right of special
access to information not available to the public
generally.”); Garrett v, Estelle, 556 F.2d 1274, 1279
(5th Cir. 1977) (1% Amendment “does not accompany the
press where the publiec may not go.”). Indeed, press
and public access to infeormation properly may be
curtailed or foreclosed even when a defendant himself
has a right to it. See Comm. v. 3ilva, 448 Mass. 701
(2007): U.5. v. Black, supra at 621,622 & n. 3) (jurcr
information properly redacted when  press gought
transcripts); U.8. v. Gurney, 558 F.2d 1202,1210 (5th
Cir. 1977) {discretion to preclude press access *o
sidebar conferences’ contents). 3See also, e.g., U.S5.
v. Edwards, 823 F.2d 111,120 (5% Cir, 1987} {upholding

redactions from transcripts of confidential hearings).

When the defendant chose to object, the claimed
“bharrier” to entry was removed (Add., 4). Moreover, the
judge immediately made the finding that independently
would have sufficed had he obhjected at the outset
{even had wvoir dire not been at sidebar): there was

37
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the courtrocom, including beoth defendants’ family
members and legions of members of the public who
compriscd the venire (Add, 3-6,10-12).°%¢

B. BSidebar Voir Dire is Not a Public Progeeding.
There is ne Sixth  Amendment righlt of public

access to a nonpublic procecding like sidebar ingui-

ry.? Press-Enterprise Co. v. Super. Ct. (“II”), 478

not room for yet more spectators (o enter without
tainting the venire when empanelment hbegan (4:7-3;
Add, 6). Even defense counscl evidently agreed the
jury could be contaminated were any putatively avail-
able gallery space packed with a partisan spectatorn:
he conceded it “obviocus” the court would not want the
supporters he had asked to be accommodated “inter-
spersed with the prospective jurors” (Mar, MH:116).

38 The court directed court officers to alleow anyone
who wanted fto come into the courtroom Lo enter when
there was room to do so without disrupting and
tainting the venire (Add. 4;2% Jan, MH:12,50-51,103;
4:7-8}). The defendant was aware at the outset of the
gallery crowding (in the largest available courtroom)
given the large incoming panels, yet made no timely
reguest that any additional “supporters” enter the
courtroom and never asked for any change in =seating
arrangements (Add. £2-3;Mar. MH:29-30,120;Apr. MH:74-
78,128;MH Ex. J1Z;18 Jan. MH:51,100-01,234,237; 25 Jan.
MH:47,55-7,68-9,86,95,103,127-8) .5ee Pecople v. Benson,
251 T11. App.3d 144,150 (1223) (even where public pro-
ceeding closed and space not a problem, when defendant
became aware family memkbers would be accommodated,
“the burden shifted to [him] to specifically identify

each spectator...he wished to exempt from the closure
order,” giving judge timely oppertunity to address).
33 & defendant has no Sixth Amendment right of

public access to a proceeding he tactically forecloses
from such access. This attorney-defendant determined
sidebar veoir dire conducted by his counsel alone would
bast identify members of his community who would be
transformed into the fairest and “most receptive and
responsive’” jureors (See, e.g., 25 Jan. MH:91,137=-39;
Mar. MH:133); he waived his own right to be al the
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.30 1, 8B (1986) (Sixth Amendment not implicated where
criminal defendant dees not want proceeding open to

public); Glcbe Newspaper Co., 2383 Mass. at 887 (no

public right of access to sidebkar: public has no
prosumptive “right to observe the process” of private
Jurer interview; “sidebar discussions” are among
“numerous litigaticn-related events to which the
public does not have a constituticonal or any other
right of access.”). Sidebar individual voir dire
necegsarily is outside contemporaneous public
consumption, and a defendant’s assent to it forfeits

any “public trial” claim.®” Horton wv. BAllen, supra

bench during inquiry and never objected to sidebar
voir dire (Add., 7;Mar. MH;144). Comm. v. Horton, supra
at 832-3; Comm. v. Wells, supra at 846, In these cir-
cumstances, it 1s doubtful whether he even had stand-
ing to make any public trial complaint. See Comm, v,
Jaynes, supra at 312 & notes 11&13; Stale v, Wise, 200
P.3d 266, 272 (Wash. &pp. 2009) (defendant who assents
to private jury voir dire has no standing “to defend
the public’=s right to an open trial” regarding it).

10 Even a wrongful and complete courtroom closure
during 2idebar velir dire could net entitle a defendant
who elected to he represented by his counsel at
sidebar to a new trial: “‘Whatever bensefit [he] would
gain from being within hearing range of the Jjurors’
responses during the voir dire [was] available fo him
through the presence of hias counsel’ who was there to
confer with [him] during the voir dire examinations.”
Comm. v. Skinner, supra at 4%2, gquofing Comm. v. Owens,
supra at 605-06. If a defendant himself harmlessly may
erroneously be excluded from sidebar voir dire--unlike
here, where he voluntarily absented himself--he cannot
assert a “public trial” right to have third parties
gimultaneously privy to the same process.
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{defense counsel’s election of confidential voir dire
even completely outside courtroom and therefore pubklic
access sufficient to waive pubklic trial claim). The
choice net to have potential Jjurcrs publicly voice
their disqualifying sentiments ohjectively E
reaschable. Id. The right Lo a “public trial” simply
doss not apply to a portion of that trial that by its
nature 1is not public. Waller, supra at 48, This

defendant did not “wish for a puklic trial” (Def. Br.

a The defense made an  emincnlkly  reasonabile
strategic decision to encourage prospective jurors to
be  forthcoming by not  having them publicly air
potentially disqualifying sentiments: while a defen-
dant who, unlike this one, wants individual veoir dire
heard may “insist that Lhe entire wvelir dire he
conducted publically...the strategic advantage that he
received from the individual veoir dire taking place in
private cannct be ignored. Defense counsel’s decision
to agree to a closed individual wvoir dire wasz an
objectively reascnable strategy designed to elicit
forthecoming responses from the Jurors,” Horton v,
Allen, supra alb 82-83(“Privacy provides for closer
questicning o<f fJurcors, and, perhaps, more honest
answers.”); Owens III, supra at 66. A defendant’s
objectively reasconable tactical interest in such dig-
closure distinguishes it from aspects of a trial from
which the public wrongfully could be barred without a
defendant’s assent and as to which there is no
apparent strateqgic defense interest in confidential-
ity. Horton, supra. Contrast Owens IV, supra and n. 5
{distinguishing strategic reasons for sidebar veoir
dire with absence c¢f strategic impetus for closing
court during open court venire responses); Comm., Vv,
Baran, 74 Mass. App. Ct. 256,293-5 {(2009) (no strategic
basis to acquiesce in Judge's decision to close
courtroom “during the most crucial phase of the trial
procesdings,” the victims’ testimony); Comm, v, Patry,

supra at 474-5 (no strategic reason for public neot to
hear answers to supplemental questions).
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37) as Lo tLhese sidebar proceedings, ov he would have
asked the venire members publicly to speak.®® His
choice of aidebar voir dire necessarily forfeited a
Sixth Amendmenlt c¢laim, because the constituticnally
significant wportions of voir dire are Lthe verbal

disqualification exchanges that occurred at sidebar*’

The “right to a public trial” is incompatible with
and trumped by a defendant’s strategic choice of any
interstitial trial procedure--like sidebar voir dire—
designed nol publicly to be heard. Horton v. Allen,
supra at 82 (M“interest in profecting the...right to a
completely public trial may give way to other con-
cerns, such as maximizing the accused’s chance of ob-
taining a favorable jury composition”; “juror privacy
[may be protected] in crder to encourage honest an-
swers Lo the voir dire guestions.’”); Press—-Enterprise
I., supra at 501; U.5. v. Koubriti, 252 F.Supp.2d
424,431 (E.D. DMich. 2003) (“potential durers will be
more candid in their responses 1f they do not have to
worry about what the public’s opinien of those
responses might be.”). The defendant’s cholce neot to
have Jjuror responses overheard alone disposes of any
public trial c¢laim: he “had no right to have the
general public present” during confidential sidebar
proceedings. Levine, supra at 618.

9 Waller applies only to wrongful closure of public
trial proceedings that are of constilbtutional import.
Id. at 46-47,42-50 & n. 9. Many interstitial compo-
nents of an otherwise public trial do not redquire an
audience, fjust as there are many neon-critical trial
components as to which the absence of counsel may be
deemed harmless: the presence of counsel in those
instances, as with the presence of (additional)
spectators here, would not have any “significant con-
sequences for the accused.” Bell v, Cone, 535 U.5.
685, 695-6(2002); Comm. v. Gordon, 422 Mass. 816,819,
823=-24(1996) (hardship exchanges not of constitutional
impert; entire pubklic, including defendants’ families,
harmles=ly excluded from such venire inguiries): Comn.
v. Barnoski, 418 Mass. 523, 530-31 (1994) (non-critical

12

components of veoir dire).
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and which the defendant d4did neot want to be overheard:
in accordance with G.L. «. 234, %28, individgal wveoilr
dire to asscess whether a Jjuror stands indifferent is=s
cloged to the other wenire members’ hearing in order

to prevent their contamination.®! See U.5. v. Vazguez-—

Botet, 532 F.3d 37, 52 & n.1l (2008) (6" Amendment not
implicated when hearing closed to ensure keeping Sub-
ject matter “from reaching the Jury’s eyes and
ears.”). A defendant whe (unlike this one) wants
disqualifying sentiments publicly aired®® has the

trifling burden to ask {for public individoal voir

1 G.L. ¢c. 234, $28 delineates those portions of the
spoken exchanges between potential Jjurors and the
court which would be of constitutional dimension for
6% Amendment purposes Jif a defendant were to insist
such verbal responses regarding possibly disgualifying
beliefs and experiences be spoken in open court.

15 The Anglo-French etymology of the term “veoir
dire” derives from the phrase “to speak the truth,”
and by definition comprises oral examination to
determine a juror’s competency through spoken
responses., Black’s Law Dictionary (6% ed.). The
dafendant determined it was in his interest fo have
that oral examination occur outside public hearing.
Potential Jjurors were forbidden from speaking until
they were at aidebar, where each and every verpal
interchange between them and the trial Jjudge took
place (Add.l14; See 1:99;2:112;3:81-82,210; 4:42,134,
141;5:7). Where a defendant strategically wants every
word that passes between prospective jurors and the
trial judge to take place in confidence at the bench;
it 1s the defendant who ensures no ong present may
“heare [sicl from the mouth of the depositors...what
is saide (sic]l,” Press-Enterprise 1., supra at 306.
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dire.*® Horton v. Allen, supra at 82; Comm, v. Skinneg,

supra at 4%1 n. 2 (1293). Absenl such a regquest, the

trial court has a duty to ensure the sidebar’s confi-

46 Only upon such a request would a trial court have
an opportunity to determine if the remainder cf the
venire even could be accommodated elsewhere without
contamination, let alone address any special security
considerations in the case at hand., Here, for example,
Lhe traught atmosphere included uniformed police
officers—one of whom arrived at the courthouse with a
firearm f(and first claimed ‘“Yexclusion” half-a-year
after his friend’'s trial was over); such events
understandably posed a concern for the Chief Court
Officer (Add. &; 25 Jan. MH:136,169,174-175). Measures
short of complete closure designed to =secure orderly
proceedings and maintain jury integrity are within a
trial judge’s discretion. U.5. v. Deluca, supra at 41
{(trial Judge muast make “difficult Judgments [as]
matters of courtroom governance which regquire ‘a
gsensitive appraisazl of the climate surrounding a ftrial
and a prediction as to the potential security or
publicity problems that may arise during the
proceedings[.]1”): U.3. v. Ivester, 316 F.3d 955,958
(6" ¢ir. 2003). Particular security issues involved
partisans {See 6:248-56¢; 9:188-9; 19:168-9,175). 3ee
Comm. v. Berrigan, 590 Pa. 118,133 (1985) (trial Jjudge
may amelicrate atmosphere that imperils “the peace
and tranquility of the courtrcom” and risks intimi-
dation of prospective jurors); Ndina, sugpra alt 642;
Tllineis wv. Allen, 397 U.5. 337 (1970); Waller, supra
at 48. The Jjudge’s concerns about the atmosphere,
heightening the intrinsic need to maintain <ourtroom
security and not intermingle spectators with the
venlre, were borne out: the ™“atmosphere surrounding
the trial was tense,” and "[tlhere were occasions
throughout the triel...[when] concerns [were] raised
about what was perceived as offensive statements or
conduct by  spectators,” including a spectator’s
complaint “that a threatening gesture invelving a
closed fist was made in his direction by another
spectator seated ocutside the courtroom” (Add. 5).
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dentiality and guard against tainting the venire."

Where a defendant “walves his right to ask prospective

jurors sensitive personal guestions in public, ”' he
2| '

a7 Court officers’ functions under G.L. c. 234, £28

include protecting a defendant’s right to an untainted
jury by ensuring third parties cannot hear what
transpires at sidebar (25 Jan. MH:86-87,89-90,93,154).
S5ee G.L., <.221, $70A; G.L. c.2Z1, §70; G.L. c. 2341,
§78. Court officers also are concerned with minimizing
neige so Lhat the court reperter can [ulfill her duty
to record what transpires at the sidebar (Ses 25 Jan.
MH: 154, G.L. . 221, §82).

18 Prospective jurors were probed at sidebar about
their backgrounds, disclesing 1in confidence such
private matters as being a recovering alcoholic, bheing
in therapy, taking psychotropic medication, and
expaeriencing post-traumalic stress syndrome as  an
incest survivor, and difficulty dealing “with any type
of violence” {4:112-13}. The defendant bhenefitted from
the frank airing of venire members’ personal criminal
historiss, and revelation of feelings of having been
“wronged, ¥ “mistreated,” i1llegally searched, as well
as bearing “minimal animosity” towards police officers
and having been “kind of railroaded” by them (2:31-
3,43-4,67,142,16%9,1%0-1,225-6; 3:34-5,107,126¢,230,241;
4:65-6,83,85,124-7). They discussed personal histories
of court inveolvement (2:56-7,128-9, 249;3:37,177,19Q,
244;:4:86,101-02,107,109) and spouses’, children’sg,
parenta’, and =siblings’ criminal histories (2:24,28,
43-8,58-9,74-5,197-8,242,244; 3:53-4,62,205-06;4:217).
Some  had emotional responses to  sidebar gqueries,
disclosing murders of friends and family members--at
least one “tearing up” at the bench--and revealed and
discussed their wvictimization by crimes including
sexual assault {2:25,28-9,56,63-4,68-69,172,194~5,242;
3:24,38,75-78,126-27,172,227-29; 4:83,103,211,218,252,
260). They divulged health issues, including addic-
tion, and confided what medications they and their
family members were taking (2:34-5,54,80,84,126-7,176-
7,180,183-5,198,221; 3:118-19,137,150,155-6,177:4:112-
13,116,148,204-05,207,213). In the confidence of side-
bar, potential Jjurors were comfortable in disclosing
such beliefs as “I think anybody bkrought to trial
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cannot “he heard to complain that his constitutional
right teo an open trial was prejudicially vielated as a

result.” State v. Wise, supra at 273 (public trial

waived when veoir dire outside courtroom, yielding
benefit of “candid answers, =some of which would have
tainted the entire venire if stated in open court”).

In the confidence of =sidebar, this defendant—
officaer was abkle fo elicit from venire wembers such
information as “a family member of mine was brutally
beaten by Uthe Stoughton Police” (2:195) and “I1I have
heard that the cop was pushing people arcund in the

town....That’s what I believe” (2:168).% He exercised

usually is guilty (4:164),% and thus promptly excused
without the defense having to expend a challenge.

43 The defendant’s atrategic interest in confiden-
Lial sidebhar voir dire vividly was borne out: venire
membera drawn from the same county in which the police
officer-defendants were charged with crimes against
civilians were able to air beliefs and experiences
c¢rucial for the defense to know about—and to keep
others from overhearing. See, e.g., 4:249 (™the opin-
ion in the house of the Stoughton Police 1is not
good”) $4:238 (*I'm leaning towards a guilty verdict.
From what I have been hearing, 1 have been watching
the Stoughton channel®; 4:257 (*It really doesn’'t
surprise me. My idea of the peolice isn’t all that
high.”);2:77 (1 was a program director of a Victim of
Viclence Program and went on record publicly about
those who deserve the public’s trust and abuse of pow-
er, very freguently it was the Stoughton Police
Department.”);2:202 (read “for qguite a few years”
about “a pattern of corruption in the Stoughton Police
Department.”);3:72 ("I live in the Town of Stoughton.
I have read extensively about the case,” which “has
torn the town apart....Pclice abuse, powsr, abuse of
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his right to seleclk the falirest possible jury and not
be exposed to unfavorable publicity during empanclment
by ensuring that ne prospective Juror spoke such
sentiments publicly,? There existed no public
proceeding capable of “closure” (rightful or wrong-

ful,*! or as to which “alternatives to closure” could

authority.”);3:64-65 (“corruption” 1in Stoughton Police
Department™) ;2:181-182 (™I know some [police officers]
do some things wrong that they shouldn’t....I do feel
it is guilty.,”):;2:191(*I think sometimes policemen
sometimes think they are above the law,”); 3:136 ("I
have a bhias against police officer="); 3:241 (cops
“are on a power trip.”), The defonse desirse noet to
risk having such = sentiments publicly alred also
disfavored their iInstantanecus publicatien to the
community £from which thig Jjury was being drawn., 3See
Kennedy wv. Justice of the Dist. Ct., 356 Mass,
367,376-78 (196%9) (ingqueszts among Jjudicial procesdings
which may bhe cleosed, and transcripts impounded; noting
“wisdom of taking action to diminish” publicity
dangers to “actual defendants”); Delaney v. U.S5., 198
F. 2d 107,115(1st Cir. 1952). h

o0 In Owens 1V, supra at 574, voir dire respohses
publicly would have been uttered and heard had not all
spectators ({(including family members) been locked out-
dramatically unlike sidebar voir dire (with an always-
present audience including family members) under G.L.
c. 234, %28, which this defendant availed himself of
for strategic reasons (See,e.qg., Mar. MH:133-4).

2! “The denial of & defendant’s Sixth Amendment
right to a public trial requires some affirmative act
by the trial court meant tc¢ exclude persons from the
courtroom” for a reason unrelated to the court’s
duties to maintain order and safeguard potentiail
jurors from contamination. U,S5. v. Al Smadi, 15 F.3d
153, 155(10™ Cir. 1994). To trigger Waller, there must
not only be a clesure but a wrongful one: limitations
due to considerations of security or courtroom space
do net fall within that category, and here the court
officer’s sign sought to prevent Jjurcor contamination
due to additieonal spectators wandering in among the
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have been weighed): there is no public (or press)

right to attend or contemporaneously to hear sidebar

¥

proceedings. Globe Newspaper, 383 Mass. at 887. See

venire already filling the gallery (See 4:7-8; Add. 2Z-
&) . See Woodward, supra at 385, Even where a proceed-
ing is not at sidebar; where no party seeks a closure
arder and none is issued, a case “lacks two elements
that would trigger” a Waller analyeis. State v. Wisge,
supra at 441; Bee Woods v. EKuhlmann, 977 ¥F.2d 74,77
(2d Cir. 1992}. Although Wwaller did not apply here
because, among other reasons, there was no closure;
when the defendant cheose to point out the sign, the
judge promptly addressed the matter and immediately
noted case-specific concerns which would have sufficed
in a Waller inguiry: the court officer logically
scought teo avoid contaminating the venire through
spectators walking into the room and sitting amongst
the wvenire (4:7-8; Sce Add. 2,46). See, e.g., Simone v.
SCI Greene, 2009 WL 1023980, 10 n. 7 (K.D. Pa. 2009)
{trial court need not “record its reasons” for remov-
ing spectator, defendant’s father); Carson v. Fisher,
4721 F.3d 83,93 (2d Cir. 2005) {findings nol required
for apectator’s removal, which did net implicate
public trial right); Williams v. Artuz, supra; U.3. v.
Osborne, 68 F.3d 94,99 (5% Cir. 1995) (detailed record
not required to justify trial court action).

a2 “Although many governmental processes operate
best under public scrulbiny,” some “would be totally
frustrated if conducted openly.” Press-Enterprise II,
supra at 8. By definition, a defendant’s purposes in
confidentially screening Jjurors at sidebar would be
defeated if a non-party overheard them. A defendant’s
interest in =idebar veolir dire is at least two-fold: to
insulate jurors from exposure to prejudicial disguali-
fying sentiments, and to safeguard his right to a fair
trial against public disseminaticon and publication of
such frankly-disclosed sentiments while empanelment
remains ongeing in  the community shared by his
potential jurors (a danger logically at its most acute
were prejudicial Jjurer commentary promptly dissemi-
nated in publications T“geared to the citizens of
Stoughton” (18 Jan. MH:82)). 3ee Owens 1V, supra at
577: U.5. v. Koubriti, supra at 431 (“Full and frank
anawers from potential jurors” are “essential te the
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Richmond Newspapers, supra at n. 23 (trial judge “not

regquired to allow public or press intrusion upon the

huddle” of a sidebar exchange®); U.5. v. Smith, 787

.24 111,114 (3d Cir. 1986) (“the public does not have

process of selecting” jury; “fear of publicity that
might be given Lo answers of venireperscons during voir
dire may so inhibit or chill truthful responses thal
an agccused is denied the [fair trial to which he is
entitled”); U.5. v. King, 911 F.Supp. 113,118-3i20
(5.D.N.Y. 19985), aff’d on other grounds, 140 F.3d 76
(2d Cir. 1998) (voir dire appropriately closed “to
avoid impairing candor of prospective Jurors”):;In re
South Carolina Press Ass'n, 946 F.2d 1037 (4" Cir,
1991} (defendant’s paramcunt desire for closed wvoir
dire to protect right to fair trial). Sidebar vwveoir
dire enabled the defendant not only o screen and
select the best Jurors, but also to avoid prejudicial
publicitby wilhin and outside the courtroom  Aas
empanelment was underway . Had anyone requested
transcripts, the Jjudge could have considered the
defendant’s competing right to protecting Jjurors’
“frankly discloszed” statements as empanelment contin-
ned. Cf. Pixlcey wv.Comm.,453 Mass. 827,835(2009) {tran-
scripts impounded “Lo prevent disclosure entirely”).

23 As the Supreme Court has noted, "the presumption
of public trials is, of course, not at all incompat-
ible with reasonable restrictiens,” including exclu-
sion of public and press from chambers and bench
conferences; such proceedings are distinct from public
trial proceedings for 3ixth Amencment purposes. Id. at
598 n. 23. 8BSee Globe Newspaper Co. V. Sup. Ct., 457
U.s. 396, 609 n. 25; U.5. . Gurney, supra at 1210
{"bench conferences...outaide of public hearing are an
established practice,...[and] an integral part of the
internal management of a trial”), cert. denied, Miami
Herald Publishing Co., v, Krentzman, 35 U.3, 968
(1978), overruled in part on other grounds, Nixon v.
Warner Communications, 435 U.3. 589 (1978), Even had

Waller applied; given the purposes the right to public
trial is designed to serve, in these circumstances the
claimed “closure” would have been trivial and would
not entitle the defendant to a new trial, See U,5. v.
DeLuca, 137 F.3d 24,33 (1°° Cir. 1998); Waller, supra
at 46-7;Boyd, supra at n. 4; Gibbons, supra at 119-21.
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the ‘right teo intrude uninvited Iinto conferences at

the bench’”);Rovinsky v. McKaskle, 722 ¥.2d 197, 201

{5th Cir. 1984). 5S5ee also Press-Enterprise TI, supra

at 8; In Re Capital Cities/ ABC TInc’s. App., 9i3 F.2d

89, 92~94 (3rd Cir. 189G}.

The defendant baselessly claims & right to have
nad vet additional partisan spectators sit among pros-
pective Jjurors for events not dnvelving any verbal
response whatscever from the venire.” Def. Br. 34.
Settled law defeat= his premises that wrongful cleosurce
accurred and that any such non-verbal aspect of jury

selection was of censtitutional import:

s The courtroom was never closed: at minimum, the def-
endants and their family members were present during
all aspects of the preocess; additional spectators
alsc attended empanelment (Add. 5-6,12-14);

e Even some oral voir dire exchanges are nol considered
proceedings of constitutional import to which there
is any Sixth BAmendment right of access. Comm. V.
Gordon, 422 Mass. 816,823-4 (1996, Of yet less sig-
nificance than hardship ingquiries are panel “pre-
liminaries” and ministerial matters. Cf£. Gibbons v.
Savage, supra at 121 {even wrongful exclusion of only
spectator “trivial,” where private juror interviews
conducted in another room “out of the hearing and
gight of the other jurors,” and "nothing of signifi-
cance happened during the part of [empanelment] that

34 Curiously, the defendant asserts “closure” during

“the swearing of the jury,” Def. Br. 34 (citing 5:33):
the record dees not reflect any verbal response by the
jurors at that Jjuncture, and in any event the
defendant neglects to note that the jury was sworn in
on June 25, four days after the sign was taken down
(Add. 1Z).
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teok place in  the courtroom, including reading
indictment and “askling] gquestions of a few jurors”);
Owens IV, supra at 574 (trial judge may clear court-
room to make room for panel for initial preliminary
matters); Globe Newspaper, 383 Mass. at 887;

#» A criminal defendant has no right to have his friends
and a=s=zcciates, or anyone slse, “eyeball” his pros-
pective jurors: no constitutional significance
attaches Lo a defendant’s own “capacity tTo cohserve
jurors” during volr dire, and thig defendant absented
himself from, and entrusted to his wounsel at side-
bar, all phases of exzamination under G.L., c. 234,
$28; in so doing it was he whe ensured thatbt “the
public ([would] not hear the jureors’ responses” (Add.
15). Comm. v. Owens, supra at 605; Comm. v. Campbkell,
378 Mass. 680,626(1979) (“deprivation of an opparw
tunity for observing a prospective juror's demeanor
lacks legal significance.”);Comm., v. SKinner, supra
at 490,422 (inconsequential claimed “loss of opportu-
nity to study the visage of a prospective jurer”);:
Comm. v, Tracy, 27 Mass.Bpp.Ct. 455,465 (1989). If a
defendant has no right visually to appraise his own
prospective jurors, he hags no right to hawve third
parties perform the same meaningless appraisal.
Relevant “preliminary” information, such  as  the
charges, readily was avallable to the public and
press, amply serving the distinet “public access”
purposes of both the First and Sixth Amendments. See
Nixcn v. Warnex, supra at 587; Anderson v, Cryovac,
Inc., 805 F.2d. 1,13 (lst Cir. 1986); U.5. v. Black,
supra at 624; Ayala v. Speckard, supra at 72 (public
sources of subject matter of “closed” proceeding):;
Herring v. Meachum, 11 F.3d 374,372-80(2d Cir. 1993);
Brown v, Kuhlmann, supra at 538 (infeormation elicited
during “closed” proceeding cumulative or ancilliary).
“Preliminaries” had ceoncluded by the time a single
prospective Juror was excused from a given large
pancl after his or her sidebar responses (Add. 6},
thus even arguably opening up a single seat in which
to wedge another defense partisan among the venire.

C. The Defendanrt Forfeited Any Sixth Amendment Claim.
The defense knew at the outset of empanelment of

the clrcumstance it later claimed <comprised a

(partial) closure; the posting of a sign of which the
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judge herself was unaware (Add. 3-4,15-16). ‘the
defense made no objection until days later, when
empanelment was anticipated to end. This tactical
delay in obkijecting to the =sign was an independently
effective waiver beyond that occasioned by strategic
assent® to sidebar voir dire. To the extent the sign
even arguably effected a “partial closure” despite the
sidebar voir dire--bhy definition, a non-public process
thereby Iincapable of “closure”--and the continuous
presence of an audience; “[wlhere a defendant, with
knowledge of the [claimed] closure...fails to object,

(he| waives his right to a public trial.” U.5. wv.

Hitt, 473 v.3d 146,155 (5™ Cir. 2006).°°

o3 Even a wrongful partial closure of a publiec pro-

ceeding of constitutional import deoes not comprise
structural error. Horton v, Allen, supra; U.5. v. De-
Luca, supra at 41; Boyd, supra n. 4.

58 See also, e.qg., State v. Drummend, 854 N.E.Z2d
1038, 1035 (Ohio 2006). The defendant =ought fo manu-
facture an appellate issue in the event of conviction
notwithstanding his complete =satisfaction with the
jurors he chose ({Add. 15-16; Sec 3:3-4;4:201,203-
06,262,264; Apr.MH:81;). “He was not entitled <to
secrete an error for use on appeal in case the verdict
went against him.” Comm. v. Cheek, 374 Mass. 613, 615
(1978); Comm. v, North, 52 Mass. App. Ct. 603 n. 12
(2001)(defeﬁse counsel’s phrasing of objections
demonstrated “embarking upon a strategy of crecating an
appellate issue.”). See Whitmarsh v. Comm., 366 Mass.
212,216-7(1974) (party’s conduct during proceedings
“indicates that either he or his counsel, or both,”
had adopted deliberate strategy to test constitutional
isgue by means that inherently forfeited competing
conatitutional ¢laim). See alse Comm., v. Nicoll, 4562
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The trial judge unsurprisingly did net credit the
claim  that not one of three experienced defense
attorneys (or the attorney-delendant) noticed a “do

not enter” sign on the door through which Lhey passed

many times a day.” B2y delaying obkjection for four

Mass. 816,821 (2008) (public trial waiver); Comm. v.
Williams, 379 Mass. 874,875-6 (1980) (consideration of
extent to which public trial claim “was walved by what
may have been a ftrial tactic of counsel in this

case”); Kimmelman v, Morrison, 477 0,5, 365, 375
(1986); Purvis v, Crosby, 451 F.3d 734,738-43 (11"
Cir. 2006), “{Ilt would ke difficult teo concoct a

clearer example of forfeiture than Lhis defendant’s
failure to register a timely objecltion to” a =sign hc
swore 1under oath teo another tribunal was present from
the outset and te which he falsely represented to a
single Justice scon after trial he “did cbject every
day, =all day” (8A 1-2,12,15;11 Bep. 2007 order, 2007-
J-3941). Ndina, supra at 644. (The latter misrepre-
sentations [SA 5-16] were submitted by the defen-
dant’s current counsel--yet again seeking a stay--to a
single justilce twoe months after the trial Judge found
Fhem starkly to ceonfilct with a trial record which
established they were untrue [Add. 9; Tr., Vels. I-V].)

27 It is little wonder the trial djudge did not
indulge defense counsel’s claim to have “had no idea
what was going on at the time” (Mar, MH:185), given
their awareness of the gallery’'s limitations (and
crowding so acute that family members had to be =seated
elsewhere inside the courtroom}, and that one was 350
“attuned” to the nuances of “closure” law that he had
litigated a claim of “constructive <losure.” See U.S.
v. Deluca, supra at 41. The judge found credible a
trial witness (11:116-21) whe had seen a defense
attorney {(whose nephew, Marathas, was ameng the
defendant’s affiant-friends} pheotograph the sign on
the first day of empaneiment (S5A 3:;M5 Apr.:18-22; Sese
21:270;22:14,22). Defense counsel implausibly claimed
they and thelr lawyer-cliient repeatedly daily passed
withoult noticing a “do not enter” sign (suppesedly
jmmediately perceived by non-lawyer parbisans who
themselves made no complaint te the court) on the deor
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days"® and not expressing dissatisfaction with the jury
selected by this process, the defendant independently

forfeited any Sixth Amondment protest.?® He “was [fully

of a courtroom in which lead counsel had practiced
criminal law [for 35 wyears, and where he contendesd
there had been a perennial practice to post precisely
such & sign {(Add. 2;i8 Jan. MH:;83;25% Jan. MHE:126;
Mar.MH:22,107-08,135-37,162;Apr. MH:34,37,205). It was
not lost on the judge that the defendant waited until
jury selection was anticipated to end and every one of
his supposedly “excluded” friends was unavailable (one
having left the state after supposedly being at the
courthousc all week) before making his first and only
raguest for inguiry of them, or even furnishing a
single purportedly “excluded” partisan’s name{aAdd. 10,
15:4: 7-8; 22:77,107-08; 23:130,154,189;18 Jan MH:120,
144-5%,163,226-30,244-5;MH Exs. 8,11; 25 Jan. MH:15,2Z2-
4,27,35-7/,85,100-01,215-19,221-23; Apr.MH:155,164-74,
191-95%; Compare 5A 16 with Mar. MH:2Z6,97-100,233-35).

28 Even where a public proceeding wrongfully has
bean complately closed, a defendant is “not
raelieve[d]...of the obligation to enter a timely
objectiocn,” Ndina, supra at 644. This defendant was
“reguired to object to the exclusion of [additional
friends] from the courtroom at the time they [purporl-
edly] were excluded inasmuch as he (and his counsel)
knew exactly what was happening and why.” Id.

5 Fven a legitimate olaim of structural error may
be forfeited. See, e.g., Waller, supra at 42,46-50 &
notes 2,9: Levines, supra at 619; Crawford _wv.
Minnesota, supra at 854, The requirement of timely and
apt objection seeks to preclude strategic gamesman-
ship and preserve a trial court’s ability “to aveid or
correct any error with minimal disrupticn of the
judicial process.” Ndina, supra. Absent such object-
tion, “prejudice must be established,” %o discourage
“improper manipulation of the justice system...so as
to ensure autcmatic reversal on appeal.” Id.; Comm. V.
North, supra at n. 12. Applying a structural error
standard would “encourage defense counsel Lo forgo
[timely] eobjecting to any [claimed] public trial
closures,” and wait to see if the jury selected from

sidebar questioning nonetheless delivers a “wverdict
[that] 1is adverse.” Id.; Add. 15-16; State v.




44

aware of the clircumstances,” knowing of the space lim-
itatiens and tense atmosphere heightening the presump-
tive security demand that spectators not be inter-
mingled with prospective Jjurors (See 4:7-8; Add. 3).
The only plausible reason for his delay in objecting
was, as the Judge found, a tactical cheoice to waitl
until the gallery overcrowding lessened and until
purportedly “excluded” friends were unavailable (Add.
6-10,15-5), ang then ask not for any change in the
empanelment process or its result--or even thal the
sign ke removed (although it was)--bul for mistrial:

he did not want new Jjurors, but wanted to place an

Rutterfield, 784 P.2d 153, 157(Utah 198%9) (structural
error standard does not apply without timely and valid
claim, so as not to enable strategic defense abuse).
The defense was aware that when an objection was made,
the judge would address the matter and take any
necessary action (Add. 1%). His delay was cost-free:
he knew there was no room for additional spectators
when empanelment commenced and for scome time there-
after (Add. 6), and no point in objecting earlier or
requesting alternative gallery seating or courtrcom
management procedures (and prolonging the already
lengthy process consuming his potential jurors’ time)
in a gallery where sidebar voir dire ensured there was
nothing for spectators to hear from the venire.
Alerting the judge to the claimed “closure” =arljer in
the process would have had the formidable downside of
precluding the defense from holding an appellate issue
in abeyance: once alerted, she immediately could have
dealt with any ceurtroom issue, including any
additional spectator who supposedly might have wanted
to enter the gallery, and evaluate as a threshold
matter whether there even was room for anyone else
securely to enter at a given time.
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appellate issue on the record (Add. 15-6)}. He wanted
sidebar individual voir dire, to secure precisely the
jury with which he was content--and that acquitted him

of multiple charges (29:4-10).%°% Levine,® supra at 617.

* Manilestly he was satisfied with the jury selected

by this process: ha retained unused peremptory
challenges., Comm. v. Tracy, supra at 465; Comm. v.
Fudge, 20 Mass. App. Ct.382,387-9(1985). T
51 The right to public trial cannot sensibly be
invoked unless there i3 both a timely objection and
demand the relevant proceeding publicly be hearnd:
“"Unlike an ordinary judicial inquiry, where publicity
is the rule,” sidebar exchanges do not comprise “a
public proceeding.” Levine, supra at 618, The defen-
dant’s “Yecounsel was present and...fully active in
behalf of his client threughout the proceedings,” and
could  have Yinsisted” that individual veilr dire
publicly be heard, but plainly did not want that.
Horten v, Allen, supra at 82. Moreover, “[tlhere was
no obvious point at which, in light of the presence of
counsel, it can be said that the onus was imperatively
upon  the ftrial Jjudge to Inkerrupt the course of
proceaedings” and ceompel]l public inguiry; indeed, such
intrusion would have violated the defendant’ s
superseding right to obtain the fairest possible Jjury
through sidebar questioning. “Tlhis is not a case where
it is or could be charged that the judge deliberaltely
enforced secrecy...to be free of the safequards of the
public's scrutiny; nor is it urged that [more] publi-
city would in the slightest have affected the conduct
of the proceedings or their result. Nor are we dealing
with a situation where prejudice, attributakle to
secrecy, is found to be sufficiently impressive to
render irrelevant failure to make a timely objoct-
ticn....bue regard generally for the public nature of
the judicial process does not reguire disregard of the
solid demands of the fair administration of justice in
favor of a party who, at the appropriate time and
acting under advice c¢f counsel, saw no disregard of a
right, bkut raises an abstract claim only as an
afterthought” to nearly complete, salisfactory Jjury
selection through sidebar inquiry he deemed tactically
beneficial. Levine, supra at 619-20.
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“Just as the Ceonstitution affords no protection to a
defendant who walves...rights, so it gives no assist-
ance to [one] who strategically declined to demand”
jurors publicly air negative commentary about him, or
obiccl Lo any aspect of voir dire. Peret:, supra %37.

II. WITHNESS INTIMIDATION OVERWHELMINGLY WAS PROVED.
The purpose of the witness intimidation statute

AL

is to protect withesses from being intimidated or
harassed so that they do not become rveluctant to give
truthful evidence in investigatory or Judicial pro-

r

ceedings.” Comm. v. Cruz, 442 Mass. 299, 309 (2004).%

Overwhelming evidence supported convicting this defen-
danl, who while a grand jury target sought to recon-
figure withesses' recollections of his acts--some
while armed and in police uniform--in the attempted

extortion of another civilian.®

& The same purpose guided the statute’s previous
incarnation, under which the defendant was convicted.
G.L. ¢.268, $13A, as amended through 5t. 1996, <. 393,
§52-4. See Comm. v. Drumgcole, 49 Mass. App. Ct. 87,90
(2000) (overriding statutory purpose te pravent inter-
ference with administration of Justice). See also
Comm. v. Henderson, 434 Mass. 155,157-58 (2001); Comm.
v. Belle Isle, 44 Mass. App. Ct. 226,229 (1998). That
geal necessarily 1s compromised Dboth by attempts to
intimidate and by telling falsehoods in an effort to
subvert trulLhful testimony or willingness to give it.

63 Motions for required findings of not guilty must
be denied where, considered most favorakly to the
Commonwealth, evidence permits any rational trier of
fact “to infer the existence of the essential elements
of the crime charged." Comm. v. Morgan, 449 Mass.
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The defendant contends there was insufficient
evidence he “tried to put either {witness] 1n fear.”
Del. Br. 42.°" A reviewing court is not permitted “to
reread the record from the defendant’s perspective.”
Comm. v. Rocheleau, 74 Mass.App.Ct. 17, 19, 21 (2009).

Proof of intent can be inferred® from “reasonable and

343,349 (2007); Ceomm. v. Latimore,378 Mass. £671,676-
677 (1%79). The defendant and his emissary lured one
victim to a basement rcom te “rewrite” his acceount of
whalt he had sceen transpire between the defendant and
Hills. That witness was “scared” and “nervous” that
the defendant was ameong those who might retaliate
against him if it became known that he “was working
with [Hills] on his statement”;the defendant--a police
sergeant--had the upper hand In c¢reating a new and
less-than-truthful statement =eeking to clear the
defendant (13:116,204,206). In uniform, the defendant
had extracted informaticn from the second wvigtim-
witness, whose account of their interactions he also
sought to revise when she became a grand Jury witness.
Cormm. Br. 2-4, B-12, supra.

o4 He has it wreng: in fact the reguisite specific
intent is fTo interfere with a witness, and nol speci-
fic intent to de so by placing a victim in fear or by
any other of the statutorily disjunctive means by
which one intenticnally may interfere with a witness.
Comm. v. Gordon, 44 Mass. App. Ct. 233, n. 3 (15898);
Comm. v. Conley, 34 Mass. App. Ct. 50, 53 (1293).

Jee, e.¢g., Comm. v. Robinson, 444 Mass. 102,109,
111 {(20058) (aiming camera at wvictim’s family was acl
“of sufficient hostility” that Jjury “could reasonably
infer that the defendant intended to intimidate.”)}:
Comm. v. McCreary, 45 Mass. App. Ct. 796,7%% (2007);
Comm. v. Gordon, supra at 236 (behavior need not be

“overtly threatening”}. Sexton had seen what the
defendant, an armed and uniformed police sergeant, did
to ancolbher civilian who had not complied with his
directives, and the statement the defendant wanted
promptly reviszed truthfully had recounted Sexton’s ob-
sarvations. As the defendant typed up a less inculpa-
tory statement in a basement room, SeXton, who had “no
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possible” inferences.” Comm. v. McPherson, 74 Mass,

App. Ct. 125, 128 (2009)%; Comm. v. Percz, 47 Mass.
NApp. Ct. 605, 609 {1299) (necessarily inferential proof
of elemeont of intimidaticon}. In additien to bhoth wvig-
tima’ direct accounts, “there was direct corroborative
evidence of scveral endeavors by the defendant [impro-
perly] to influence the witnessles],” to discourage
them from providing truthful testimony and instead
piompt them Lo do this police sergeant’s bidding in
reconfiguring their accounts of what they had seen him

do.®” Comm. v. Lester, 70 Mass. App. Cl. 55,69 (2007).%

intention” of producing a new statement that day, felt
coerced, under duress, and intimidated (13:60,207).

bt See Comm, v. Moran, 453 Mass. 880,885(20009)
(“Dirvect evidence of a person's specific intent is not
always available, but may be inferred from the facts
and cilircumstances presented.’”):; Comm. v. Frikson, 74
Mass. App. Ct. 172,177 (2009), further rev. denied
July 9, 2009, Indecd, defense counsel urged jurors to
draw favorable inferences about his client’s purported
intent (See, e.g., 19:256; 24:80).

e’ The defendant admitted that while under criminal
investigation he repeatedly sought a meeting with
Kelly, a grand Jjury witness, calling her at her home
and “attempting to get a statemenl from her” and meet
with her regarding events she had witnessed (23:41-
44,165). He admitted typing out (in a basement room) a
new statement for Sexlton, which Sexton would not sign
under pains and penalties of perjury (23:37,41).

&8 “[A]lttending circumstances, such as demeancr,
prior bkehavior, and statements, may be relevant to
probe” intent. Comm. v. Troy T., 54 Mass. BApp. Ct.
520,526-7,529 (2002). The defense itself urged Jjurors
to draw inferences based upon demeanor, such as when
implying that the armed defendant may have “feared”
Hills' tone or countenance {(18:102). Jurors alsc were
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The jurors were instructed they had to find proof
beyond a reasonable deubt of the wrongful “specific
intent of influencing, impeding, obstructing, delay-
ing, or otherwise interfering with that person as a

witness or a potential witness” (25:46).%° The judge

abrle to assess whether Kelly’s and Sexton’s demeanors
reflected susceptibility to bkeing put in fear cof
providing truthful testimony against this defendant
(See, e.g., 11:141,143,151 (“Am I done?” COURT: “Wes,
Ma'am, you’re done.” WITNESS: “Thank God.”).

&3 The defendant inexplicably quibbles with what he
characterizes as the verdict’s failure to “differen-
tiate” a “'‘misrcpresentation’ theory.” Def.Br. 46-49.
He did not ask for and was not entitled tc either a
specific or general unanimity instruction, and never
even moved for a bill of particulars “to specify more
particularly the acts constituting the cffense.” Comm.
v. Kelley, 184 Mass. 320,324 (1903). Sec Comm. v. Sen-—
ior,454 Mass. 12,15 (2009). Moreover, his own relevant
jury reguest employed the term “misrepresentaticon” (A.
149}, as disjunctively set forth in the statute under
which he was charged. He never asked any such election
be put to the jury because there was no basis to do =0
(A, 149,157,166-67). Comm. v. Cyr, 433 Mass, 617, 621
(2001} . Cf. Comm. v. Roman, 74 Mass. App. Ct., 251,253-
4{2009), His trial counsel presumably understood that
the evidence as to these charges afforded no bhasis to
seek any unanimity instruction or special wverdict
forms: there were ne charged Yseparate occurrences”
unrelated by time or geography, but rather “the sane
occurrences” of intimidation afforded alternative fac-
tual pases for finding an element had heen proved,
Comm. v. Ramos, 31 Mass. App. Ct. 362,366(1991); Comm,
v. Laurore, 437 Mass. 65,82 (2002); Comm. v. Santos,
440 Mass. 281, 288-9%0 (2003) (defense claim “errconeous-
ly elevates the related and overlapping subcategories
of a single element into separate ‘theories.’”):Comm,
v. Keevan, 400 Mass. 257,565-7{1987); Comm. V.

Comtois, 399 Mass. 668,675-7(1987). Trial counsel sure-
ly perceived the abundant evidence upon which jurocrs
also could have determined hisz client made misrepre-
sentations to his victims, seeking to have them revise




50

enphasized the Commonwealth’s burden to prove knowing
and material falsehoods, and instructed it must prove
that the defendant willfully and wrengfully specifi-
cally intended to intimidate the witnesscs by pultling
them in [fecar and qctually put them in fear (25:49-51).
To the defendant’s considerable bhenefit, the jury was
instructed it had to find additional proof not statu-
torily regquired: specific intent to influence by means
of intimidation, and actually placing victims “in fear

for the purpose of influencing [their] conduct”

truthful statements Lo conform with his own inaccurats
self-serving accounts (pp. 9-12, supra):; the defendant
also falsely told Kelly, whose eyewitness account he
sought to have her revise, that Hills was going to
take her to court (11:126-8). The defendant could not
have wanted U< place before the Jjury a basis for
conviclting him on a Jesgser standard of proof. See Gura
v. Dias, 74 Mass. App. Ct. 1106 (2009) (person who
utters misrepresentation “need not [even] know the
statement is false if its trulh is reasconably discern-
ibkle through a modicum of diligence.”):; In re Cros-
sen, 450 Mass. 533 (2008) (qualifying attorney as having
“deliberately nisrepresented” fact, implying “misrep-
resentation” need not even be deliberate). Defense
counsel did not baselessly request an “alternate ver-
dict” that not only would have directed jurors toe pos-
sikble conviction on a lesser standard of proef
regarding the intent element, but also likely would
have alerted the court to the defendant’s unwarranted
windfall benefit, inhering in an instruction that the
jury had to find specific and successful intent to
place the victims in fear: such specific intent is not
an element of witness intimidation by misrepresenta-
tion, and there 1is no reguirement a victim actually
have been placed in fear or apprehension cof actual
harm. Comm. v. Casiano, 70 Mass, App. Ct. 705, 708
(2007); Comm. v. Gordon, supra at 235 and n. 3.
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(25:46). Comm. v. Rebinson, supra at 109; Comm. v.
Gordon, supra (intimidation need not succeaed in plac-
ing victim “in fear or apprehension of actual harm”;

intent need not be to influence by elected means).

IITI. THERE WAS AMPLE FEVIDENCE OF MATERIAIL FALSITY.
There waas abundant evidence that the defendant

filed a false written report “knowing the same to be
false 1in any material manner.” G.L. <. 268, S6A. A
falsity “is material if it ‘tend[s] in reasonable d=-
gree to afifect some aspect or result of the inguiry.’”

Comm. v. D’Amour, 428 Mass. 725,744 (193%9). “The jury

are free to helieve or disbelieve any or all of the

evidence they hear,”’® and need not have gone any
further than crediting the victim's testimony-which

the defendant admitted (23:64) '-that his report

™ Comm. v, Merry, 453 Mass. 653,661 (2009). De-
Fense questioning acknowledged conflicting versions of
critical components of the report, and jurors could
credit the victim, whom he asked to characterize the
truth or falsity of numerous aspects of a report the
defendant admitted was inconsistent with c¢laims he
made to the Bpoard of Bar Overseers (9:44-46,50-57; 10:

47-50,52,55,60;18:92-3,201-02;17:20-24,41-4;23:48,58).

" This officer of the law and of the court did not
correct his report once he concededly knew of that
falsity, although aware it was his “job to correct”
inaccurate atatements in a police report (22:72,148).
While under investigaticn he drew up “fill-in-the-
blanks” affidavits which he had Marinilli circulate
among Hills’ business associates, seeking te have them
buttress the admittedly false claim of a knife in the
report that yielded Hills’ arrest—an arrest followed
by cash payment to the defendant of a third of the fee
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falsely accused Hills of having had a folding knife
(Compare A, 106 with 13:37,74-76,85), <Lhe predicate
fer his «laim +to  have handcuffed [Mills Ffor his
“salety”; Jurcrs instead could have found this conduct
a show of force te place the victim in fear of the
consequences 1f he did not produce $9,000 by the next

day. Additional material falsehoods included claims:

* that a tecller =aid Hillg’ account had a negative
balance and “was scheduled to be ¢losed For the
number of bounced checks” (Compare A,108 with 15:195-
87), and, directly contrary to the testimony and
notation on the check (8:249-251;Cx. 28 [A. 1331),
that the wvictim assured him that the check was
covered (Compare A. 105 with Ex. 28;8:249-51;9-56).'¢

¢ that Hills had been charged with +two wvehicular
offenses, when he was not given or mailed any cita-
tion{Compare A. 106 with 9:22,40-3;G.L. <. 90C, §2);

« that Hills’ vehicle was towed (by the defendant’s
friend) because it was “unregistered” (Compare A,106
with 9:43;13:26,32;17:48-56,58-02,70,247,251-52) and
“[aln inventory search” yielded financial documents’
{Compare A.10¢ with 2:50):

e that this armed, uniformed officer was placed in
fear by Hills, who =suppeosedly became “Yirate and
raised up out of his seat and began to yell” (Com-
pare A. 106 with 9:47), and handcuffed Hills for his

to the lawyer-friend to whom the defendant sent
Marinilli to sue Hills (SA 5;11:121; 12:185-9,124,198~
9,204-5,258-9; 2Z3:73~-: Ex.DH3).

7 Defense counsel evidently conceded that flalsity’s
materiality ({(8ee 18:;126é[examination concerning element
of knowledge of insufficient funds in charges bkrought
against Hills based on defendant’s police report]).

I The defendant gave contradictory accounts: at
trial he contended the documents were in “plain view,”
rather than +the fruit of an inventory search, as
claimed in his report (23:12-15); he admitted to Lt,
Blount that he grabbhed personal documents from Hillg!
hands (See 12:66;17:138~-140,232-236:18:197).
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“safety”-—-despile profound cevidence of consciousness
of guilt, including the defendant’s statement to
Hills’ attorney {contrary to the police report) that
he had neot handcuffed Hills, followed by the defen-
dant’s telling guery: “Are thore any witnesses?”:
¢ that Hills had a folding knife and that the
defendant—despite heing armed with a gun, mace, and
handcouffs--feared for his safety (a representation
jurors ¢ould have found glaringly inconsistent with,
for example, the defendant’s failure to seize the
“knife”) (Compare A. 106 with 9:47/-49;17:82-83,85-88,
141;18:128;8¢e 23:91-93,07,101,116) .
Iv. THE TRIAL JUDGE CORRECTLY EXPLATINED THE MALICIOUS
STATE OF MIND REQUIRED TO PROVE ATTEMPTED EXTORTION,
Tha jurors correctly were instructed that convic-
tion of attempted extortion required proof beyond a
reasonable doubt that the defendant’s “threatening
communication was undertaken maliciously” and that he
“intended to infliet injury or otherwise do wrong
without legal excuse” (25:36-37). They were reguired
to find specific criminal intent: that “the threat
fwas made] with the intent to extort money, or for
pecuniary or monetary advantage, or to compel another
person to do any act against his or her will” (25:39).
They had to find beyond a reasonable doubt that the
defendant specifically and wrongfully intended “to co-
erce the settlement of a civil claim, or the surrender
of money or property,” and that he “must have had it
in his mind to do the proscribed act” (25:39-40). The

judge emphasized the need to preve specific wrongful

intent and the “wrongful use of fear to compel the
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alleged victim teo surrender something of value” (25:
40)."™ The instructions “ecorractly stated the law.”

Comm. v. Serranc, 74 Mass. App. Ct. 1,5 (2009); Comm.

v. DeVincent, 358 Mass. 592 (1971); Comm. v. Pelleti-

er, 264 Mass.221,223(1928) (officers’ malicious threats
to accuse victim of committing crime); Comm. v. Cor-
coran, 252 Mass. 465,483-4 (1925) (attorney-defendant’s
extortionate threat to use information victim commit-
Led crime or [forge pursuing criminal charge if  paid):

Att’'y Gen. v. Pelletier, 240 Mass. 264,274,326 (1922)

(abetting attempted extortion, hy official’s threats
of criminal presecution, to coerce settlement of civ-

il claim); Comm. v. Coolidge,128 Mass. 55,59 (1880).7°

The defendant’s demand that jurors be instructed
to find him not guilty—that they “must presume that
the acts of [the defendant], being a police cfficer,

were done legally, in good faith, and within the scope

& Malicious extortionate intent was manifest from

the defendant’s own recorded words, ordering one
victim to disgorge §9,000 in cash after warning it
“might not be pretty” (Ex. 27) if his wvictim did not
do as he =said. Consciousness of guilt evidence
included intimidation of two percipient withesses and
drafting false “fill-in-thce-blanks” affidavits (SA 5).
e See also, e.g., U.5. v. French, 628 F.2d 1069,
1075 (8*" cCir. 1980) (no defense to extortion “that the
monay collected thereby was 1in  satisfaction of a
legitimate debt.”}: Pecople v. Maranian, 359 Mich. 3261,
369 {(1960) (construing parallel statute: “collection of
a wvalid, enforceable debt does not permit malicious
threats...if payment is not made.”).
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of his cofficial duty”’®

{(23:225)—contravenes Massachu-
sells law. C.L.c. 265, §25, far from presuming police
officers incapable of committing crimes, expressly

criminalizes extorticn by police officera.’’

The Jjudge
followed the Model instructions and explained the
required mental state, including specific intent mali-

ciously to communicate a threat for which there was no

legal oxcuse. See Comm. v. Silva, 388 Mass. 495,507

{1983); Comm. v. Serrano, supra at 5(judge may “choose

the form of expression best adapted to make the law
intelligikle to jurors.”). The “instruction itself was

caorrect,” and “[tlhe charge as a whole, particularly

8 The defendant mischaracterized a fragment of

half-eentury old dictum in State v. Williams, 148 A.2d
22,36 (N.J. 1959), interpreting extra-jurisdictional
law differentiating intent to do grievous bodily harm
from intent to do less harm when a police officer was
charged with murder by discharging a firearm.

i Among those penalized is “any police officer...
[who] malicicusly and unlawfully uses or tLhrecatens to
use against another the power or authority vested in
him, with intent thereby Lo extort money or any
pecuniary advantage, or...to compel any person to do
any act against his will,” G.L. «.Z65, %25, The
Commonwealth does not “presume” those with badges
incapable of committing crimes. See City of Boston v.
Boston PFollce Patrolmen’s Ass'n., 403 Mas=s. 680
(2005) {*A police cofficer who uses his positicen of
authority to make false arrests and to file false
charges...corrodes the public's confidence in its
police force”; +there 15 a “strong [legizslativae]
instruction that such individuals not be entrusted
with ftThe formidable authority of police officers.”);
Comm. v. TLaFontaine, 32 Mass.App.Ct. 529 (1992) (police

officers’ threats teo use powers to extort meney and
removal of handcuffs after cash was disgorged).
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with Che Jjudge’s directive that it was the Common-
wealth’s burden %o prove that the defendanl” acted
with specific malicicus intent, “fairly instructed the

jury.” Comm, v, Whitman, 453 Mass, 331,350-351 (2009).

V. THE DEFENDANT HAS NOT PREESENTED APPELLATE ARGUMENT
OF “PROSECUTORIAL MISCONDUCT. '™

Without citation to apt fact or authority or
development o«f appellate argument, the defendant’s
bprief closes with a laundry list of supposed instances

of “prosecutorial misconduct.”’®

Typical is a fleeting
reference to grand jury proceedings in a case in which
he never even moved to have the minutes of an

eightesn-month investigation’

made part of the record;
and in which he neglects to identify any flaw in, let
alone provide appellate argument challenging, the rel-
evant ruling. The scattershot “unsupported argument...

does not rise Lo the level of appellate argument,” and

should not be considered. Comm. v. Niels N., 73 Mass.

Bpp. Ct. 689,703 n.19 (2009). Mass. R. A. P. 16(a) (4};

Comm. v. Cintron, 435 Mass. 509,520 n. 5 (2001).

8 On page 53 of his brief the defendant claimg
“gpace limitatiens.” With no limit on length or
breadth of arguments he could have advanced in his
Rule 30 motion, he did not chance presenting these
claims for the judge’s consideration: nor did any of
hizs serial appellate stay petitiens claim them worthy
of presentation to an appellate court. See S5JC-10462.

B A defense witness alluded to “thousands of pages”
of grand jury lLranscripts (20:82).
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