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ISSUES PRESENTED 
1. Was t h e r e  any S i x t h  Amendment r i g h t .  of p u b l i c  

a c c e s s  t o  a n o n - p u b l i c  s i d e b a r  v o i r  d i r e  jury 
s e l e c t . i o n  p r o c e s s  by  which t h e  d e f e n d a n t  s t r a t e g l c a l l y  
s o u g h t  t h e  f a i r e s t  arid most for t -hcuming jumrs? 

? . & I .  Was Lhere ample e v i d e n c e  of t h e  d e f e n d a n t ' s  
i n t i . m i d a t i o n  u f  two witnesses, b o t h  of  whose t r u t h f u l  
accour ' l ts  he a t t . empted  t o  remold, and of a m a t e r i a l  
f a l s e  s t a t e m e n t  i n  a pol.i.ce r e p o r t  that f a l s e l y  
accused  a v ic t im  of  hav ing  had il weapon? 

4. Was t h e r e  any  error  i n  a jury i n s t r u c t . i o n  Lhat 
c l . e a r l y  d e f i n e d  the r e q u i s i L e  wrongful  i n t e n t ?  

5 .  Did the  defendant .  p r o v i d e  a p p e l l  atc argument. 

STATEMENT OF THE CASE 
I n  March, 2 0 0 5 ,  David M .  Cohen, h i s  p o l i c e  c h i . e f ,  

and a f e l l o w  S tnugh ton  p o l i c e  o f f i c e r  were i n d i c t e d  by 

a N o r f o l k  County g r a n d  j u r y .  Trial commenced i n  Nor- 

f01.k S u p e r i o r  C o u r t  on June  10, 2007' b e f o r e  Uortch- 

O k a r a ,  J'.; on L J u l y  30 t h e  defendant .  was c o n v i c t e d  o f  

i n t i m i d a t i n g  two wj t n e s s e s ,  a t t . empted  e x t o r t i o n  o f  

a n o t h e r  v i c t i m ,  and f i l i n g  a f a l s e  poljce r e p o r t .  

of p r o s e c u t o r i a l  mi sconduc t?  

2 

STATEMENT OF FACTS 
I n  J a n u a r y ,  2002 ,  Timothy J l i l l s  e n t e r e d  i n t o  a 

c o n t r a c t  w i t h  P e t e r  M a r i n i l l i ,  t h e  a t t o r n e y - d e f o n d -  

a n t ' s  b e s t  f r i e n d ' s  brother, who a l o n g  w i t h  o the r  fam- 

~ ~~ 

T r i a l  t r a n s c r i p t  references are  r ioted by volurrie 
and page  number(s) . Paye r e f e r e n c e s  t o  h e a r i n g s  on t h e  
moti t in  f o r  new t r i a l .  a r e  p r e c e d e d  by d a t e  and  "MH."  
"SA" p r e c e d e s  references t o  t h e  Supp lemen ta l  Appendix.  

On August  21, 2007  t h e  d e f e n d a n t  w a s  sentenced t o  
hwo concurrent. two-and-a-half to three-year terms, a 
concurrent:. one-year tcrm, and probat ion (29:5-8,12-22) . 

1 

2 
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i l y  memhers was among t h e  d e f e n d a n t ' s  l e g a l  c l i e n t s ;  

M a r j . n i l l i  wanted  H j . 1 1 ~  t o  r e t u r n  a $10 ,  000 i nves tmen t  

h e  had  f a i l e d  t o  p u t  i n  escrow (8:214-21,232; 10:83; 

1'7:'17; See 11:61;22:169;23:69). On A p r i l  22, 2 0 0 7 ,  t h e  

* d e f e n d a n t ,  who a l s o  worked a 4: OOP'm't.o mj d n i g h t  s h i f t .  

as  a S t o u g h t o n  P o l i c e  Sergeant, l e f t  Hills a messaye": 

T h i s  i s  David Cohen. I am calling j.n r e g a r d  
0 t o  P e t e r  M a r i n i l l i .  He came t o  me t o  h a n d l e  

s o m e t h i n g  abou t  t.his inves tmen t  he  made wj,th you. 
And I r e a l i z e d  t h a t  - uh,  um, I migh t  know you. 

p o s s i b l e  t o  r e s o l v e  t . h i s  m a t t e r  o f  $ 1 0 , 0 0 0 .  

t h i s  o f f i c e  or my o t h e r  j o b .  C a l l  m e  back .  

You need  t o  get  i n  touch  w i t h  me as soon as  

M r .  H i l l ,  w e  can e i t h e r  h a n d l e  i t  t h r o u g h  a 

B r i a n  S e x t o n  worked with H i l l s  and d r o v e  him t o  t h e  

defendant . '  s S t o u g h t o n  law o f f i c e ,  where,  i n  casua l .  

b u s i n e s s  attire, the d e f e n d a n t  handed H i l l s  a b u s i n e s s  

c a r d  and  opened a. f o l d e r  t h a t .  h e l d  M a r i n i l l i ' s  

crjntract (6 :230-33 ,253 ;33 :13-17 ;Kx .25) .  Hi1l.s  s a i d  he 

would a c c e l e r a t e  e f f o r t s  t o  pay M a r i . r l i l l i ,  2nd on 

A p r i l  2 6  he met t he  d e f e n d a n t  a t  a r e s t a u r a n t  and gave 

h i m  $1,000 (8:233,235-41. ;  F,xs .  25,26). 

s 

* 
On Monday, A p r i l  2 9 ,  Lhe d e € e n d a n t  c a l l e d  H i l l s ,  

who agreed t o  meet a t  h i s  law office a t  12:3O t h e  n e x t  

d a y ;  Hills a r r i v e d  a t  noon b u t  l e f t  a f t e r  being 

* 

- 
' E x h i b i t  ( "Ex." )  24 ;  7:17; 8:220-29:  12:67-8; 13:4- 
6,10-12; 151229; 16:ll; 17~1.76. 
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told the defendant was in a meet ing  (0:24%-6: 13:19- 

20). He then received a voice1nai.i message (Ex.21)': 

'Tim Hills, t . h i s  is David Cohen at 12:30. 
And as you can Imagine, T'm not too happy 

with you right now. Urn, 1 told you - you told me 
you were going to be here[5] by 11c)oii. And, ah, Tim, 
I'm pretty much at. the end of my rope LIS far, urn, 
your story gocs,  arid I want to hear back From you 
shortly. If I don't hear back from you shortly, um, 
I guess I'm going tu do what I have to do. It might 
not be prett-y, so get in tuuch with me. 

The defendant wanted the remaining money that day 

(8:247-49; 13:21-23). Hills mct the defendant and his 

friend Jack A r ? . c o  at about 3 : O O  a t  a restaurant where 

they discussed business enterprises; the defendant, in 

casual.  business attire, ask.ed Hills for a check, say- 

I ing he would hold it and as a lawyer could not do 

anything with j . t  (8:247-52). 1li l l . s  told thc defendant. 

he would need to waiL to deposit. the check because t.he 

account did not t.hen have sufficient funds, and made a 

notation : "Loan scpaid.  Deposit w i t h  n u t  if ica t ion. ' I 6  

m 

* 

-" 

a See also 8:227,244-45;12:70-71;13:20-1;17:39;23:56, 
' 'I [ I t ]  ere" referred to the defendant's law office (See 

Ex.28; 17:148-49. The attorney-defendant, a police 
sergeant, first told Lt. Michael Slount, a Stoughton 
Pol i c e  Department internal affairs investigator, that 
he never saw the notation, then that "even if he had 
seen it hc would not have known what that meant" 
(17:149). He claimed riot Lo know "what the banking 
regul.ations are, a s  to what they can disclose arid what 
t.hey can't disclose," and admitted going in uniform to 
the bank right aft.er H i l l s  gave him the "[dleposit 
with notification" check (23: 103) . 

e 

8:227,242-46;12:70-71;13:19-21~17:39;.?3:56). 
6 

* 

* 

*I 
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Between 3 : 3 0  and 4:OO p.m., t h e  d c € e n d a n t  went i r i  

u n i f o r m  t.o H i 1 . 1 ~ '  hank and t o l d  t e l l c c  Jamie K e l l y  

t h a t  a cust.omer was w r i t i n g  bad c h e c k s  and  " t h a t  t h e y  

needed  ' to c a t c h  hjrn" (11:123-26; 15:198). He showed 

her H i l l s '  check and asked  i f  it was good; K e l l y  s a i d  

t h e  accoun. t  d i d  n o t  have s u f f i c i e n t  f u n d s .  1 

A t  approximate1.y 4:OO p . m , ,  Lhe d e f e n d a n t  c a l l e d  

H i l l s  arid s a i d ,  "We have a b i g  p rob lem.  1 need t o  meet 

y o u " ( 8 : 2 5 4 ) .  Hills was a t  h i s  o f f i c e ,  where t h e  de fen -  

0 d a n t  a r r i v e d  i n  a p a t r a l  ca r ;  t h c y  went. t o  I I i l l s '  

o f f i c e ,  wh.ich S e x t o n  was a sked  t o  l e a v e  (8:254-5, 2.59: 

12:17:13:26-30). The a n g r y  d e f e n d a n t ,  armed w i t . h  a 

r e v o l v e r  and  mace, s a i d ,  "We need t o  do somethj.rig 

abou t  t h i s  today'" and t o l d  Hills " t o  s t e a l  [ t h e  f u n d s ]  

i f  [he  had ]  to"  and  t h a t  he would "1.ock [ h i m ]  up" un- 

I t  was not. t he  custom and p r a c t i - c e  o €  t h e  
St-oughton P o l i c e  Department t.o have  an  o f f i c e r  a t t e m p t  
t o  n e g o t . i a t e  a check o r  r e q u e s t  p r i v a t e  bank ing  
i n f o r m a t i o n  w i t h o u t  a c o u r t  o r d e r  (14:231: 15:62,190; * 17:68). K e l l y  d i d  n o t  give t h e  d e f e n d a n t  i n f o r m a t i o n  
abou t  e x c e s s i v e  c h e c k s ,  and t o l d  her  b ranch  manager 
t h a t  t h e  d e f e n d a n t  had asked  abou t  t h e  account's over -  
d r a f t  h i s t o r y  (11:124-25;15:192). T h e  manager d e t e r -  
mined Hills' c h e c k s  had not. been  p r e s e n t e d  f o r  pay- 
ment;  h i s  a c c o u n t  w a s  i n  good s t a n d i n g  and was i n  no 
d a n g e r  o f  b e i n g  c l o s e d ;  and t.here was no  e x c e s v i v e  
o v e r d r a f t .  h i s t o r y  (15:195-97; See 8 : 2 5 3 ,  A .  133). 

H i l l s  said h e  c o u l d  n o t  pay t h a t .  day;  t h e  8 

d e f e n d a n t  r e p e a t e d l y  t o l d  h i m  t o  s h u t  up and  t h a t  "he 
d i d n ' t  c a r c "  abou t  t h e i r  e a r l i e r  c o n v e r s a t i o n ,  and  
wanted t.o know " r i g h t  now" where H i l l s  was go ing  t o  
g e t  t h e  money, s a y i n g  H i l . 1 ~ '  g i r l - f r i e n d ' s  f a t h e r  ( a l s o  
a c l i e n t  o f  the d e f e n d a n t ' s )  hac? money (8:259-62). 

D 

.! 

1 

* 



5 

I.ess h e  "Ldidl  L h i s  t o d a y  j.n ca sh"  (8:259-61; 

1 3 : 2 6 , 2 9 ) .  Hills s a i d  he  could  r'iot p roduce  c a s h  t - h a t  

day  and miyhL need  t o  t a l k  t.o a n  a t t o r n e y ;  the  dolcn- 

dnn.L s a i d  h e  was go inq  t o  " l o c k  [h im]  up , "  and o r d e r e d  

hi.m up, puli a hand on t .he back  o f  h i s  neck ,  arid h n d -  

c u f f e d  him, s a y i n g ,  "If t h i s  i s  t h e  way you want. t o  do 

i t ,  you know, you b a s i c a 1 . l ~  have a choice ,  you know, 

59,000 i .n c a s h  o r  you could  g c t  l o c k e d  up" ( 8 : 7 6 7 - 3 ;  

See  R : 2 1 0 - 1 4 ) .  The d e f e n d a n t  s a i d  h e  would t a k e  the  

h a n d c u f f s  o f f  b u t  Hills was "going  t o  have  t o  do 

someth ing  f o r "  him; t h e y  s a t  down at. H i l l s '  d e s k  and 

thc d e f e n d a n t  s a i d ,  " T h i s  i s  whal; y o u ' r e  goj.ng t o  do," 

and j n  a " v e r y  dcmanding" and a n g r y  t.one had I l i l l s  

w r i t e  a no te  s a y i n g  he would pay M a r i n i l l i  c a s h  ( S A  1 7  

[Ex. 30] :8 :264-69) .  T h e  d e f e n d a n t  d i d  no t  l i k e  t h e  way 

H i l l s  si.gned h i s  name, and made him s j g n  a g a i n  ( 8 :  

2 6 8 ) .  He r e p e a t e d  h i s  demand f o r  $9,000 i n  c a s h  by 

4:OO t h e  next.  day  ( 8 : 2 6 9 , 2 7 0 - 1 ) .  The re  was a tow t r u c k  

when t .hey w e n t  d o w n s t a i r s :  t h e  d e f e n d a n t  a s k e d  i f  

H i l l s  wanted a n y t h i n g  from h i s  t r u c k  before i t  was 

t-owed,' and H i l l s  t o o k  m a i l  f rom t h e  c o n s o l e  ( 8 : 2 7 1 - 2 ) .  

The d e f e n d a n t  to1.d t h e  tow t r u c k  d r i v e r ,  "I d o n ' t  
care how much money somebody comes down t h e r e  w i t h ,  
nobody g e t s  t h i s  t r u c k  w i t h o u t  me--without a s k i n g  m e ,  " 
r e p e a t e d  h i s  demand t o  Hills f o r  $9 ,00 (1 ,  and  t o l d  
Hi1l.s to g e t  o u t  o f  t-he p a t r o l  car i n t o  which h e  had 

Y 
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T h c  d e f e n d a n t  r e p e a t e d  h i s  demand f o r  money and  Look 

Hil.1.s' mail.,  open iny  it and removinq t h e  c o n t e n t s ;  

I l i l l s  s a i d  he  c o u l d  n u t  do t h a t .  The d e f e n d a n t  s a i d ,  

''I can do what I w a ~ . i t "  ( 8 : 2 7 3 ; 9 : 2 2 ) .  

H i l l s  c o n t a c t e d  an  s l t o r n e y  who t o l d  t h e  de fcn -  

dant. h c  " u n d e r s t o o d  t h a t  t-here was a d i s p u t e  of a deht 

s i t u a t . i . o n "  and  he had gone t o  H i l l s '  o f f i c e  and p l a c e d  

H i l l s  i n  h a n d c u f f s  (9:31;12:56-5'7;16:15) ." T h e  de fen -  

dant d e n i e d  har!dcuffj .ng H i l l s ,  t h e n  a sked ,  " A r e  there  

any w i t n e s s e s ? "  ( 1 2 :  58-59)  . 
All a p p r n x i ~ r i a t e l y  3 : O O  p.m. t . h e  n e x t  day,  M a y  1, 

the  d e f e n d a n t  c a l . l e d  Hills' o f f i c e  and  a s k e d  Sex ton  to 

poke h i s  head  i.n t h e  c o n f e r e n c e  room and a s k  H i l l s  " i f  

t h e r e  was an  e n v e l o p e  f o r  h i m "  ( 1 3 : 3 4 ) .  

The d e f e n d a n t  c a l l e d  Hills d u r i n g  Che day  t o  make 

s u r e  he wuuld produco  $ 9 , 0 0 0 ,  and l e f t  a message ( E x .  

3 2 ;  9:28-29;12:71-72;23:90): 

Hey T i m ,  i t ' s  Dave Cohen f rnrn  t he  S t o u g h t o n  
P o l i c e  Depar tmen t .  J u s t  confi . rming o u r  appo in tmen t  

~~ 

o r d e r e d  h i m  (0 :273-4 :9 :23 ;  See 1 3 : 2 9 - 3 2 ) .  When Hills 
t r i e d  t o  c o l l e c t  h i s  v e h i c l e  from t h e  Lowing cumpany, 
whose owncr was a f r i e n d  of t h e  d e f e n d a n t ' s  who had 
re€erred a S t o u g h t o n  au tomobi l e  accj.dent case t o  him 
(11:117-20), he  was Lold h e  could  n o t  "see h i s  t r u c k  
u w t i l  David Cohen s a i d  so" ( 9 : 3 4 - 3 7 ;  1 3 :  3 5 - 3 6 ) .  
lo  H i l l s  r e t . u rncd  t o  h i s  o f f i c e  and  c a l l e d  s e v e r a l  
o f f i c e s  t o  make a c o m p l a i n t ,  a s  w e l l  a s  t h e  a t l o r n e y  
who called t . h e  d e f e n d a n t  (9:23-25,31;12:56-57;16:151. 
T h e  d e f e n d a n t ,  who had k e p t  Hills' l i c e n s e ,  l a t e r  
c a l l e d  Hi1l .s  at h i s  home two or t h r e e  t j . m e s  (9:25-27). 
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Loday, n i n e  t h o u s a n d  i n  c a s h .  St.oughLon Yolice 
Department ,  2 6  Rose S t r e e t ,  Stough'Lon, Mass. Hope you 
get down, T i m .  See you l a t e r .  

S tough ton  Pol ice  Department custom and p r a c t i c e  

d i d  n o t  permiL demanding c a s h ,  t h r e a t e n i n g  anyone w i t h  

arrest  o r  p r o s c c u t i o r i ,  o r  a c c e p t i n g  c a s h  payment even 

f o r  a p a r k i n g  t i c k e t  (1.7:102,.t34-1.35; See 2 . 3 : 5 6 ) .  

A t  close L o  4 : 0 0  p .m. ,  t h e  d e f e n d a n t  a g a i n  cal l .ecl  

H i l l s  (9:30; 12 :71 ;  E x s .  3 3 , 3 4 ) :  

' T i m ,  David Coheri, St .oughton P o l i c e  Depar tment .  1: 
giiecs you d i d n ' t  l i v e  up t o  your  o b l i g a t i o n s  to make 
good on t -hose  f e l o n i o u s  bad c h e c k s  t . h a t  you w r o t e .  
Urn, I g u e s s  we will. have  t o  dea l  w i t h  t h i s  t h i n g  t h e  
o t h e r  way, I guess. IJm, t a l k  t o  you l a t e r ,  Bye .  

Hills c a l l e d  t h e  pol i .ce  s t a t . i o n  t o  s p e a k  t o  Chi.ef 

Cachopa, whom h e  was t o l d  was o u t  b o t h  t h a t  day  and 

t h e  n e x t  (9 :7.7-28)  .I2 On May 3 H i l l s  went t.o t h e  s t a -  

The d e f e n d a n t  acknowledged t o  Hills' a t t o r n e y  
t h a t  t h c r e  was n o  b a s i s  t o  c h a r g e  l a r c e n y  b y  check ,  
and n o n e t h e l e s s  cha rged  H i l l s  unde r  a s t a t u t e  t h a t  
e x c l u d e s  c h e c k s  (12:60-61:See 17:75,102-03). A l l  
c h a r g e s  against H i l l s  were d i s m i s s e d  b y  n o l l e  prosequi  
i n  March of 2003 (See 9:40,59-60;12:199-200). 

Cachopa, whoso home t h e  d e f e n d a n t  c a l l e d ,  was a 
good f r i end  of t h e  d e f e n d a n t ' s ,  and h i s  w l , f e  had been 
employed a t  .the d e f e n d a n t ' s  law o f f i c e ( 1 0 : 1 4 8 - 1 5 0 ;  

See  2 3 : 2 3 4 ) .  Cachopa later denied L t .  Michae l  B l o u n t ' s  
r e q u e s t  t o  comp1et.e his j n t e r n a l .  a f f a i r s  i n v e s t i g a t i o n  
i n t o  Hj 11s' compl ,a in ts  and demanded B loun t  t u r n  o v e r  
h i s  i n v e s t i g a t i v e  f i 1 . e ~  and a r e c o r d i n g ,  l a k e r  m i s s i n g  
from t h e  S tough ton  P o l i c e  Department ,  of t h e  
d e f e n d a n t ' s  ca1l.s  t o  H i l l s  (Ex .  2 3 ;  9:40,59-60;10:159-  
62:32: 63-64,161,163:  17:  13-14,18,145: 18:190-91; See 
8:91 . ) .  I n  Ju l -y ,  2 0 0 4 ,  Act- ing Ch ie f  Charnberlin sent 
H i l l s '  complaint. Lo t h e  D i s t r i c t  A t t o r n e y  and a spec -  

11 

12 

12 : 191-92 ; 13 : 3 2  ; 1, 6 : 9-15 i 17 : 97-98,137 ; E X S  .4 BA-C, 4 9; 
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t i o n  t.o m a k e  a c o m p l a i n t ,  and was a r r e s t e d  on a 

w a r r a n t  b a s e d  on t h e  d e f e n d a n t ' s  po l i . ce  r epor t .  ( 8 :  73- 

7 4 ; 9 : 3 2 - 4 , 3 8 - 9 ;  10: 152-O,165-7;12: 63;13:34-7)  . T h e  def -  

endan t  r e f e s r e d  M a r j - n i l l i  t.o a yood f r i e n d ,  a t - t o r n e y  

Glen Hann iny ton ,  Lo sue  Hil ls .  'The day  a f te r  Hj 1.1s' 

a r r e s t ,  Hanninqt.on cashed  M a r i 1 . 1 i l l . i ' ~  check  f o r  il s u i t .  

a g a i n s t  H i l l s  and gave t h e  d e f e n d a n t  a n  $ 8 2 5  c a s h  pay-  

ment--a t h i r d  o f  H a n n i n g t o n ' s  legal. fee  ( 1 2 :  1 8 0 - 3 , 1 8 7 -  

9 , 2 6 3 ; l . l :  121;3.2: 185-9,:134,198-9,204-5; See 14: 1 9 8 - 9 )  . I 3  
I 

T h e  de fcndan t  c a l l e d  Kelly a f e w  weeks before she  

w a i t  b e f o r e  t .he g rand  Jury i n  2 0 0 4 ,  wantirig "t.o y o  

o v e r  t h e  i n c i d e n t .  w i t h  [ h e r ] " ;  she answered  t.he 

I 

I d e f e n d a n t ' s  q u e s t i o n s  a f t . e r  h e  s a i d  Hills was tak i .nq  

her t o  cour t . ,  and t o l d  the d e f e n d a n t  s h e  d i d  not. a g r e e  

w i t h  h i s  a c c o u n t  of t h e i r  i n t e r a c t i o n s ;  he  wawted t o  

"meet w i t h  [ h e r ]  and go over  i . t ,"  and " t o  s i q n  a 

s t a t e m e n t  t h a t  h e  wrote  u p  f o r  the c o u r t "  (11:126- 

2 8 , 1 3 1 , 1 4 7 ) .  She d i d  n o t  f e e 1  r i g h t  abou t  d o i n g  so and 

i a l  p r o s e c u t o r  was a p p o i n t e d  (15:224-27). Cachopa was 
c o n v i c t e d  of bej.ng an a c c e s s o r y  a f t e r  t h e  f a c t  t o  t h e  
a t t e m p t e d  e x t o r t . ? . o n  ( N o r f o l k  Sup. CR05-0l30-001-O3) . 

Asked by d e f e n s e  c o u n s e l  whe the r  the  d e f e n d a n t  
"d id  n o t  t e l l  y o u ,  d i d  he :  Oh, I a s r e s . t e d  [Hills] 
b e c a u s e  h e  d j . dn ' t  pay a c i v i l  d e b t ,  d i d  he?" 
Hannington  answered ,  "I b e l i e v e  he  d id"  ( 1 2 :  258-59 )  . 
Cachopa a t t e m p t e d  t o  b r o k e r  a d e a l  w i t h  H i l l s  
r e q a r d i n q  t h e  c i v i l  c a s e ,  and Hannington  k e p t  b o t h  h im 
and  t h e  d e f e n d a n t  in formed abou t  i t  (12:195- 
6 , 2 0 2 , 2 0 5 )  . 



b 

I, 

did n o t  “ a g r e e  w i t h  what  he was s a y i n g ”  (11:1131) .I4 He 

c a l l e d  her “close Lo t e n  t i m e s ” ;  she w a s  not 

cvmfort .able  and  “ f e l t  i n t imida ted”  (11: 1.30,132,1.4’7) . 
6 

15 S e x t o n  had g i v e n  a sta.Lemcnt. t o  H i l l s  i n  2002, 

a and jn AuyusC., 2 0 0 4  hcard from Lhe d e f e n d a n t ‘ s  f r i e n d  

James Marathas (13 :  14-:L6,38).  Marathas approached  Sex- 

t o n ,  claiming t o  have  a q u e s t i o n a b l e  s j - g n a t u r e  OF 

S e x t o n ‘ s  t h a t  S e x t o n  aqreed to come see (13:39). When 

he  a r r i v e d  a t  Mara thas‘  :;toi.ighton r e s t a u r a n t ,  cluse t.o 

t.he p o l i c e  s t a L i o n ,  he went t o  a basement  o f f i c e  where 

Mara thas  coi.11d n o t  p r o d u c e  Lhe s u p p o s e d l y  s u s p i c i o u s  

s i g n a t u r e ,  and  i . n s t e a d  b r o u g h t  up Sexton’s 2002  s t a t e -  

a ment a b o u t  “ t . h e  t h i n g  t h a t ’ s  g n i n g  on w i t h  Dav id  

Cohen“ (1.3:41-42,194) + Mara thas  asked S e x t o n ,  who was 

t o  t e s t . i f y  beforc  t.he g r a n d  j u r y ,  “Have you t -houyht  

about w r i t i n g  ou’L a n o t h e r  s t a t e m e n t ? ”  and  s a i d  he was 

g o i n g  t.o cal .1  t h e  d e f e n d a n t ;  Sex ton  s a i d ,  “No, no.  

Don’ t  call” him (13:43-45). Mara thas  c a l l e d  t h e  defen-  

dar i t ,  a g r a n d  j u r y  t a c q c t ,  who showed up  with Sexton’s 

* 

1. 

* 

1 

l4 What t h e  d e f e n d a n t  “was t r y i n g  t o  say  - he  was 
go ing  over  t h i n g s  of t h e  i n c i d e n t ,  b u t  I d i d  not t h i n k  
i t  was t .hc way it happened ,  so :K just- I n e v e r  met. up 
w i t h  h i m ” ; ” I t  j u s L  seemed l i k e  what he  was sayi.ng was 
n o t  what happened . .  . . I  j u s t  d i d n ’ t  agree w i t h  i t .  ‘That 
isn’t  what ‘I t h o u g h t  happened” (11:129-30). 

1) The d e f e n d a n t  k n e w  he was under  c r i m i n a l  i n v e s t j b  
g a t i o n  when h e  s o u g h t  new s t a t e m e n t s  from K e l l y  and  
S e x t o n ( 2 1 : 2 8 8 - 9 9 , 3 0 0 - 0 2 ; ~ 2 : 1 5 - 1 ~ , 2 6 - 2 8 , 2 7 0 ; 2 3 : 1 ~ ~ - ~ ~ ) .  

a 
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2 0 0 2  s t a t e r n e n t l 6 ;  t h e  d e f e n d a n t  went Lhrough it, 

ta l .k ing  abou t  "Dave Cohen's  side" of evcnt .5  Sexton  had 

wiLne;;sed ( 1 3 : 4 6 - 4 9 , 2 0 3 ) .  He wanted S e x t o n  t o  " a d j u s t "  

h i s  2002  s t a t e m e n t  arid w r i t e  a n o t h e r  s ta tement .  t o  

* d i s c r e d i t  H i 1 l . s  (13:49-51,137). When t h e  d e f e n d a n t  

s a i d  h e  needed a new s t a t - emen t  t h a t  day, Sex ton  s a i d ,  

* 

._ 
'The d e f e n d a n t  had m u l t i p l e  s o u r c e s  of  what 

t - ranspi red  befvre t h e  g rand  j u r y ,  i n c l u d i n g  h i s  
f r j e n d s  Edward M a r i n i . l l i  and I-lanningtor1 (11: 1.52, 1 5 4 ;  
12:191.,199-200;13: 6-15,20-21), a s  w e l l  a s  S c h n e i d e r s  
(n. 1'7, i n f r a ) ,  who r e p r e s e n t e d  Dennis  E l i &  --who i n  
t u r n  d i . s cussed  hi.s own grand  j u r y  t e s t i m o n y  w i t t i  
S c h n e i d e r s  (whom E l i a  Chouyht Lri.ed t o  p u t  words i n  
h j  s mouCh) i S c h n e i d e r s  a d m i t t e d  he  "may have" r e l a y e d  
h i s  c l i e n t  E l i a ' s  i n f o r m a t i o n  t o  t h e  d e f e n d a n t  ( ' " / :  10-  

E I i a ' s  g i r l f r i e n d  made a $ 1 , 0 0 0  car d e p o s i t  t o  a 
S tough ton  c a r  dea1 ,ersh ip  (6:50,52,200-209,214-16; 
7 : 1 9 5 ; 1 3 : 2 5 3 - 7 ; 1 4 : 5 . 5 - 6 , 7 7 - 8 , 9 3 ) ;  S c h n e i d e r s  spoke t o  
t h e  d e f e n d a n t ,  who t o l d  t h e  sa lesman he would j a i l  him 
i,f h e  di.d n o t  immedia t e ly  p r o v i d e  t h e  d e p o s i t  he was 
"coming down t o  col l .e~ 'L";  wi . th in  s j x  minut.es of a 
c l a i m e d  a f t e r - h o u r s  compla in t  t h a t  Elia hj.mseJ.f d e n i e d  
making (7:14@-150,200; 14:85) t h e  defendant and m i , i l t j -  
p1,e armed co l leagues- -some n o t  even  i n  t l i ~  a p p r o p r i a t e  
s e c t o r - - d e s c e n d e d  on t h e  d e a l e r s h i p  and a r r e s t e d  and 
j a i l e d  t h e  salesman, t h e n  c h a r g e d  t h e  d e a l e r s h i p ' s  
owner ( E x s .  38-41; 5:  146,149-59,163-66; 6: 66,88-98,129-31, 

16 

12; 11:8-10,24-25,149;  See 1 3 : 2 4 6 - 5 2 ;  22~24). 

m 
136-52,161-9; 7:107-08,213-16~8~98-201~1@~116~2~~12~~ 
11:16-20,98-100;20:105-13,122;21~157,130-~,1~3-94,198- 
9 ) .  H a n d w r i t t e n  7.ogs were m i s s i n g  o n l y  from t h e  sh j - f t .  
t h e  d e f e n d a n t  s u p e r v i s e d  (8:33-6,40,44,49-52,67-8,75- 

a, 9: Exs.l4,18,19:10:I.l5-16). Charyes  a g a i n s t  b o t h  t h e  
salesman a n d  Owner were dismissed (6:167-9; See 8:92- 
3,96-7;20:151-53;Ex. 6 ) .  L a t e r , t h e  owner was a r r e s t e d  
and h a n d c u f f e d  to a r a i l  i n  t .he S tough ton  P o l i c e  
s t a t i o n ,  where t h e  defendant  approached  h i m  and 
invoked  t h e  salesman's name: at a l a t e r  "si.t-down," 
t h e  owner a g r e e d  t o  r e f e r  a c c i d e n t  c l i e n t s  'to t h e  
d e f e n d a n t ' s  l e g a l  pract-ice, a n  a r r a n g e m e n t  t h e  
d c f e n d a n t  deemed "an amicab le  i d e a "  ( 6 :  1 7 3 - 9 4 )  . 
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"Whoa, whoa, h o l d  on a sccond  now. Refoce I do  

anyt -h ing ,  I want t o  t a l k  t.o my a t t o r n e y "  (13:51). H i s  

a ' t t n r n e y  was Kobert S c h n e i d e r s ,  who, unbeknownst t o  

Sex ton ,  was ri c l o s e  f r i e n d  and h u s i n e s s  a s s o c i a t e  of  

the d e f e n d a n t ' s  (7:156; ll:96,161; 12:184; 13:51). 11 

SexLon was t a k e n  t.o Mara thas '  small basement. 

o f f i c e ,  where t h e  dufcndan. t  spent .  more t h a n  t w o  h o u r s  

t y p i n y  up a new s t a t e m e n t  t h a t  was nol: c o m p l e t e l y  

t r u t h f u l :  Sex ton  refused t o  s i g n  it unde r  paj.ns and 

p e n a l t i e s  of perj i . i ry  (:l.3: 52-55,56-57,66-69,72-79,194) ~ 

A f t e r  Sex ton  s a i d  h e  had never  s e e n  a kni . fe  i n  H i l l s '  

o f f i c e ,  t h e  d e f e n d a n t  wanted hi.m t o  s a y  Hills had 

someth ing  t h a t  resembled  a b l a c k  f o l d i n g  k n i f e  

( 1 3 : 3 7 , 7 5 - 7 9 ) .  Sex lon  f e l t  i n t . i m i d a t e d  and d i d  n o t  

have  s u f f i c i e n t  t i m e  t o  const i l t .  a n  a t t o r n e y :  t h e  

j 7  The d e f e n d a n t  Left a message f o r  h i s  good fcl.end 
and business a s s o c i a t e  S c h n e i d e r s ,  a n  a t t o r n e y  (and 
p o l i c e  o f f i c e r  i n  a n e i g h b o r i n g  town) w i t h  whom h e  
s h a r e d  fees  and r e f e r r a l s  (7:10-12,156;13:232-34,2~~; 
14:200;21:112;22:95); Sex ton  wanted him t o  l.ook o v e r  
t h e  s t a t e m e n t  t h e  d e f e n d a n t  w r u t e  and make sure i t  d i d  
n o t  " t a k e  away from" t h e  t r u t h f u l  i n i t i a l  stat-emenlr 
(13:52,.59,68-69,201-202,210;Ex.31). S c h n e i d e r s  concc- 
dcd t h e  s t a t e m e n t  t h e  d e f e n d a n t  p r e p a r e d  for Sex ton  
w a s  i n t e n d e d  " t o  c l e a r "  t h e  d e f e n d a n t ,  was " s t r a n y e , "  
and h e  d i d  nol. know why h i s  c l i e n t  "wanted t o  s i g n  
t . h i s "  (13:"/9,14:20-~0,40). He was aware  S e x t o n ' s  f i r s t  
s t a t e m e n t  was damaging t o  t h e  d e f e n d a n t ,  s u b j e c t  o f  a 
c r i m i n a l  i n v e s t i g a t i . o n  i n  which Sext.on w a s  a wi 'cness;  
h e  a l s o  a d v i s e d  S e x t o n  n o t  t o  t a l k  t o  t h e  i n t e r n a l  
a f f a i r s  i n v e s t i g a t o r  i n v e s t i g a t i n g  Hi.112' c o m p l a i n t  
(14:158-159; See 10:1,59-162;17:13-14,18;~3:57-58,81). 
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d e f e n d a n t  "wanted i t  donc" and  "was p u s h i n g  [him] t o  

ycL  i t  d o n e " ( 1 3 : 2 2 1 ) .  l8 The dcferidarit e m a i l e d  t h e  

s t . a i t e m e n t  t o  S c h n e i d e r s  from Sext-on' s account.. When 

SexLon went t o  h i s  a t t o r n e y ' s  o f f i c e  Lo s i g n  i t ,  

S c h n e i d e r s  was n o t  t h e r e ;  t h e  defendant .  showed iip and 

took  t.he s t a t e m e n t  from him (13:59,196-97). 

SUMMARY OF THE ARGUMENT 
A S i x t h  Amendment v i o l a t i o n  i n v o l v e s  d i s t i n c t .  

element.5,  n o t  one of which was present.  h e r e :  wrongfil l  

c l . o su re  of a p u b l i c  p r o c e e d i n g  of c o n s t i t u t i o n a l  

i m p o r t  w i t h o u t  a d e f e n d a n t ' s  assent .  Here t .he  c l a imed  

"closure" i n v o l v e d  a p o r t - i n n  o f  an  a s s e n t e d - t o  s i d e b a r  

i n d j v i d u a l  v o i r  d i r e  p r o c e s s , 1 9  which by  d e f i n i t i o n  i s  

S e x t o n  had asked t h e  defendant .  t o  remove s t a t e -  
ments  t h a t  " d i d n ' t  seem r i .ght"  ( 1 3 :  5 4 - 5 5 )  . Q u e s t i o n e d  
by the d e f e n s e ,  he  n o t e d  t h e  d e f e n d a n t  wanted a new 
statement "quick1.y"; Sexton  "askEd him i f  t h i s  was 
someth ing  w e  s h o u l d  he  d o i n y  because" he  "d idn ' t .  know 
i f  t h i s  was r i g h t , "  " s t a r t e d  f e e l i n g  more i . n t i m i d a t e d  
and p r e s s u r e d , "  and "asked  him i f  t h i s  was someth ing  
he  s h o u l d  be d o i n g ,  and  he  j u s t  shook i L  o f f . "  I d .  

Defense counsel.  d e t e r m i n e d  t h a t  c o n f i d e n t i a l .  
s i d e b a r  v o i r  d i r e  o f  p r o s p e c t i v e  j u r o r s  bes t .  would 
secure a j u r y  " t h a t  w a s  i n  t h e  eyes of t h e  Defendant  
and  m y s e l f  and  o t h e r  c o u n s e l  a j u r y  . . .  t h e  most 
recep.tive a n d  r e s p o n s i v e  t.o t h e  t h e o r i e s  t h a t  we were 
e s p o u s i n g  i n  the c a s e "  (Mar .  MH:133). Indeed t h i s  
d e f e n d a n t ' s  strategic i d e a l  was a completely closed 
conrtroox beref t  of wakchfu l  e y e s :  "wha t  I would have 
l o v e d  'to h a v e  w a s  i n d i v i d u a l  v o i r  d i r e  c o n d u c t e d  b y  
t h e  a t t o r n e y s  w i t h  no one  e l se  i n  t h e  room b u t  t h e  
[ p r o s p e c t i v e  j u r o r ]  and t h e  judye"  (Mar. MH:134) . 
Defense counsel " b e l i e v e d "  t h a t  'hav ing  j u r y  v o i r  d i r e  
a t  t h e  s idebar  was a p p r o p r i a t e , "  and  a s k e d  t h a t  room 
be  made o n l y  f o r  f a m i l y  members, who al.ways were 
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noL a p u b l i c  p r o c e e d i n g .  Not only was t .hc cour t room 

riever c losed,  l e t  al..orle wrongfully closed, b u t  it.s 

gallery was f u l . 1 .  Defense c n u n s e l  knew t h e  g a l l - e r y  

would be f j l l e d  and  was gran.L'ed his only r eques t . :  t.o 

* s e a t  h i s  f a m i l y  members e l s e w h e r e  insj dc t h e  court.- 

room. H e  c a n n o t  p l a u s i b l y  suygesL the packed  cour t room 

con ta i -ned  i n s u f f i c i e n t  w a t c h f u l  eyes  on t.he 

empanelment p r o c e s s  h e  d e s i . r c d ,  which y i e l d e d  t h e  jury 

he  wanted (Argument, pp .  1 4 - 4 5 ,  . infra).  Tha t  p r o p e r l y  

i n s  t .ructed j u r y  h e a r d  abiiridarit. evidence t o  w a r r a n t  the  

d e f e n d a n t ' s  c o n v i c t i o n s  (Argument, pp .  4 5 - 5 7 ,  i n f r a )  . 

b 

e 

a 

?JXGUMENT 
I .  THE DEFENDANT WANTED SIDEBAR VOIR D I R E ,  TO WHICH 

a THERE IS  NO SIXTH AMENnMENT RIGHT OF CONTEMPORANEOUS 
PUBLIC ACCESS, nND WHICH TOOK PLRCE BEFORE A LARGE 
AUDIENCE IN A COURTROOM THAT WAS NOT CLOSED. 

The defendant .  d e t e r m i n e d  tha t .  s i d e b a r  v o i r  d i r e  

* would s e c u r e  t h e  f a i r e s t  p o s s i b l e  j u r o r s .  2 "  ~e was 

_.- 

p r e s e n t  ( A d d .  3-6; 2 5  Jan .  MH:55-57,89: Mar. M H : 1 1 8 -  
1 2 0 ) .  IIe  did n o t  a s k  i f  room c o u l d  be made for any 
o t h e r  s u p p o r t e r s ,  who have no e l e v a t e d  S i x t h  Amendment 
s t a t u s  above  o ther :  members of  t h e  p u b l i c  t o  e n t e r  a 
cour t room.  See U.S .  v .  Owens 483 F.3d 48,  62  & n . 1 2  
(1" C i r .  2 0 0 7 ) ( d e f e n d a n t  h a s  no e l e v a t e d  i n t e r e s t  i n  
h a v i n g  " s u p p o r t i v e "  s p e c t a t o r s  e x t r a c ' t e d  from p u b l i c  
a t  l a r g e  t o  fill  a v a j . l a b l e  s e a t s ) .  
20  The j u d g e  explai .ned how empanelment would p roceed  
(1:94-96: See  Mar. MR:333-34) w i t h o u t  o b j e c t i o n  from 
experienced d e f e n s e  a t t . o r n e y s  f a m i l i a r  w i t h  t h e  s t a n -  
daEd pract i .ce  of s i d e b a r  v o i r  d i r e ,  c o n s i s t e n t  w i t h  
G.L. c .  234,528;  no p e r s o n a l  "waiver"  w a s  r e q u i r e d  
(See 25 Jan . :87 ,99 :  Apr .  MH:52). - Hnrtori v .  A l l e n ,  370 
F .3d  75 ,  8 2  Cir. 20041, ccr t .  d e n i f d ,  543 I1.S. 
1093 ( 2 0 0 5 ) .  See - Comm. v.  _.-- Glacken,  4 5 1  Mass. 163,  1711 

* 

* 

* 
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aware a t  t h e  o u t s e t .  t h a t  crowding p r e c l u d e d  a d d i t i o n a l  

s p e c t a t o r s ,  and rooin was s e t  asj.de i n s i d e  the  b a r  

e n c l o s u r e  f o r  b o t h   defendant.^' f a m i l i e s  and  t h e  press 

b e f o r e  empanelment hegan w i t h  a f u l J "  g a l l e r y  of 

p r o s p e c t i v e  j u r o r s  ( A d d .  6). Without  t h e  t r i a l  j u d g e ' s  

knowledge," a c o u r t  o f f i c e r  t a p e d  a handwri tLen  si .qn 

-. ... "** 

(2008) ( n u  m e r i . t  to c l a i m  judge  s h o u l d  have  eriyaged i.n 
waj.ver c o l . l o q u y ,  which i s  " n e i t h e r  c o n s t i t . u t i o n a l l y  
r e q u i r e d  n o r  a p p r o p r i a t e  t o  t h e  f a i . r  management o f  d 

t - r i a l . " ) .  Sce a l s o  Comm. v .  Wells, 360 Mass.  846 
(1971) ( " t h e r e  w a s  no improper  d e n i a l  of any  r i g h t . .  . t o  
il p u b l i c  t r j . a l . .  . b y  t h e  p r o c e e d i n g s  a t  t.ri;ll i n  which 
[ t h e  d e f e n d a n t ]  and  competent  counsel .  a c q u i e s c e d . " )  ; 
J , e v i n e  v .  U . S . ,  ..., - 3 6 2  U . S .  610, 618-19 ( 1 9 6 0 )  (wa ive r  o f  
public t r i a l  c l a i m  b y  f a i l u r e  t o  make t i m e l y  o b j e c t i o n  
and  r e y u e s t .  t o  open p e r t i n e n t  p r o c e e d j n g  t o  p u b l i c ) ;  
-. Crawford . v .  Minneso ta ,  ...,. " 498 F.3d  851, 855 ( R r h  C i r .  
200 '7)  ( i m p l i c i t  agreement  t o  p a r t i a l  c l o s u r e ) .  Waiver 
of a p r i b l i c  t r i a l ,  like o t h e r  r i g h t s  a t t e n d a n t  t o  
empanelment,  may he j . n f e r r e d ,  and i s  amony s t r a t e g i c  
c h o i c e s  r o u t i n e l y  made by c o u n s e l .  P e r e t z  v .  . U.S., 501 
U.S. 923,936 ( 1 9 9 3 . ) ;  Comm. v .  Hor ton ,  134 Mass. 823 
(2001); Comm. v .  Owens, 4 1 4  Mass.. 595(1993) ( f a i . l u r e  t.o 
ob jecL wai.ved publ ic  t r i a l .  claim and p r c c l u d e d  f i n d i n g  
o f  p r e j u d i c e  from s i d e b a r  j u r y  s e l e c t i o n  p r o c c s s )  . See  
~. Tay1o.r v .  I l l i n o i s ,  484 U.S.  400 ,  417-3.8 & n.24 (1988) 
( d e f e n d a n t  bound by c o u n s e l ' s  s t r a t e g i c  d e c i s i o n s ) ;  
Boyd v .  U . S . ,  8 6  F .3d  719,723 ( 7 t h  Cir. 1996)  ( j u r y  
c h a l l e n g e s  " e n t r u s t e d  t o  c o u n s e l , "  n o t  " d c f e n d a n t s  
p e r s o n a l l y " ) .  C o n t r a s t  Comm. v .  D u s s a u l t ,  .- 71 Mass. 
App. C t .  542 ,547(2008)  ( p e r s o n a l  wa ive r  of r i g h t .  t o  
t r i a l  by j u r y ) .  S u a  sponte  c o l l o q u i e s  a b o u t  p r o t e c t e d  
t a c t i c a l  c h o i c e s  would undermine a defendanC' s " a b i l i -  
t y  t o  p a r t i c i p a t e  i n  [ t h e  t r i a l )  p r o c e s s . "  - Id .  
2 1  The d e f e n d a n t  m i s r e p r e s e n t s  t h e  r e c o r d ,  w r i t i . n g  
"[tlhe j u d g e  acknowledyed 9he knew abou t  t.he s i g n  and 
d e n i e d  m i s t r i a l , "  D e f .  B r .  1 8 .  I n  f a c t  " [ t l h e  court 
d i d  n o t  see  t h e  s i g n  [on a d o o r  defense counse l  and  
their lawyer-client u s e d ,  w h i l e  c o u r t  s t a f f  used  an- 
o t h e r  ( A d d .  2,11)] u n t i l  it was b r o u g h t  t o  h e r  a t t - e n -  
t i o n  by c o u n s e l  f o r  t h e  de fendan t "  on t.he f o u r t h  day 
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t o  t h e  c o u r t r o o m  door used b y  d e f e n s e  c o u n s e l ;  it read  

22 I) "do n o t  e n t e r - j u r y  s e l e c t i o n  i n  p r o q r e s s "  (Add. 4 ) .  

- 
o f  einpanelment; only then d i d  s h e  have  an  o p p o r t u n i t y  
t.o r e f l e c t  on why a c o u r t  o f f j . c e r  miqh t  have  p u t  it. 
up, and a c c o r d i . n y l y  n o t e  i -ndependsn t ly  s u f f i c i e n t  
cour t room management i s s u e s :  a d d i t i o n a l  s p e c t a t o r s  i n -  
j t i a l l y  cou7.d r l o t  have  entered t h e  ~'oom w i t h o u t  s i t -  
t i r i g  among p n e l  members f i l l i n g  the ga l .lery, d i s r u p t -  
i n g  t.he p r o c e s s  and r i s k i n q  j u r y  Con tamina t ion  
(Add.4,6;4:7-8). Sce -. F r e s l c y  8. .. % a t e ,  . , 6'14 S.E.2d 909, 
912-12 ( G a .  Hpp. 7009)  (no  p u b l i c  t r i a l  d e p r i v a t i o n  
where s p e c t a t o r ' s  admissj .nn would have  r e q u i r e d  i n t e r -  
m i n g l i n g  w i t h  p o t e n t i a l  j u r o r s ) ;  Wilson v .  S t a t e ,  81.4 
A.2d 1,1.1-14 (Md.App. 2007,) ( W a l l &  v. G e o r g i a ;  46'7 
U.S .  3 9  (1984), d i d  "not  apply" when j u d g e  unaware of 
o f i i c e r s '  o r d e r  no  one enter crowded room); Hoyd v .  
U.S. ,  s u p r a  a t  n .  4 (permissible  t.o resLrict. p u b l i c  
c n t . r y  duri .ny t . r i a l  f o r  s e c u r i t y  r easo r i s  o r  t o  l j m i t  
i n t - e r r u p t i o n s  o r  d i s t r a c k i o n s )  ; W i l l i a m s  v .  A r t u z ,  - 237 
F . 3 d  147, 153 & n .  3 (2d  C i r .  2 0 0 1 )  ( t r i a l  j u d g e ' s  
p e r c e p t i o n  o f  need  t o  a v o i d  d i s t . r ac t ion  j i i s t i f i e d  
l o c k i n g  cour t room d o o r s  t o  l a t e  a r r i v e r s ) ;  U .S .  T I . ,  

Larnplli ,  127 F.3d 1231, 123Y ! l o t h  C i r .  1 9 9 7 )  ( t r i a l  
j u d g e ' s  m a n a g e r i a l  a u t h o r j - t y  t o  r e s t r i c t  times when 
p u b l i c  c o u l d  e n t e r  a v a i l a b l e  courtroom s e a k i n g )  . 
2 2  T h e  s i g n  c o u l d  n o t  have effectuated even  a p a r -  
t i a l  "c los i i r e "  g i v e n  t h e  p r e s e n c e  of a full g a l . l e r y  
and absence o f  wrongfu l  m o t i v a t i o n  o r  p u b l i c  p roceed-  
i n g  of c o n s t i t - u t i o n a l  d imens ion  c a p a b l e  of "c1.osure" 
g i v e n  t h e  s i d e b a r  vo i r  d i r e  (See ,  e . q . ,  2.5 Jan. MH:89- 
go), and no f i n d i n g s  were r e q u i r e d ;  i n  a n y  e v e n t ,  t h e  * j udge  cou ld  n o t  have made e a r l i e r  " f i n d i n q s  i n  s u p p o r t  
of" an  ac.t of which s h e  was unaware ( A d d .  4). See 
Gibbons -. v. Savaqe ,  "- 555 F.3d 112,117-18 (2d C i r .  2 0 0 9 ) ;  
Wilson ,  supra;  Peterson v .  W i l l i a m s ,  8 5  F. 3d 39,41-44 
( 2 d  C i . r .  1996) (no  r e l i e f  where judgc unaware  cour t room 
door u n j u s t i f i a b l y  l o c k e d  w h i l e  d e f e n d a n t  t e s t i f i e d )  . 
'The defendant  di.d riot a s k  f o r  any  a l t e r n a t i v e  to the 
s i d e b a r  voir d i r e  process, I -nc luding  cour t room 
a r r a n g e m e n t s ;  when he compla ined ,  t h e  s i g n  w a s  t a k e n  
down, r e s o l v i n g  t h e  claimed " c l o s u r e "  wi thout .  m y  need 
Lo c o n s i d e r  h y p o t h e t i c a l  " a l t . e r n a t i v e s "  (Add. 9 )  . He 
"may not. r e l y  on poss i .b lc  a l t e r n a t i v e s  t.hat no  one 
s u g g e s t e d  a t  t h e  t i m e .  The re  i s  good reason n o t  t o  
a l l o w  t h e  d e f e n d a n t  t o  sandbag t h e  t r i a l  judgc  by  

J 
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The judge had t h e  s i g n  removed when t h e  defendant .  

chosc t o  b r i n g  i t  t o  h e r  a t t e n t i o n  a f t e r  a d d i t i o n a l  

s e a t i n y  became a v a i l a b l e  (Add. 9 )  . 2 3  No c l o s u r e  f i n d i n g s  

r e f r a j . n i r i y  f rom s u g g c s t i n g  an  a l t e r n a t i v e  t o  closiire 
a t  t h e  L i m e , "  and l a t e r  c l . a iming  the judge  "was 
compe l l ed  t.o c o n s i d e r "  i t .  Gihbons,  supra at 11'7-18; 
IlorLon -- v .  A l l e n ,  .. s u p r a ;  Conun. .. v .  S k i n n e r ,  3 4  Mass. 
App. C t .  490,492 (1993); Longus v .  S t a t e ,  __ 968 A . 2 d  
140,150-51 ( M d .  App. 2009); ' [ : i n s l ey  . . -  v .  U . S . ,  0 6 8  A.2d 
8 6 - 1 , 8 7 9  (U.C. 2 0 0 5 )  ( j u d g e  "no t  o b l i g e d  t o  i n v e n t  novel. 
a l t c r n a t - i v e s  o u t  o f  t h i n  a i r ,  n o r  t.o b r i n y  up dub ious  
o p t i o n s  that t h e  partics t h e m s e l v e s  have  n o t  v e n t u r e d  
t o  p r o p o s e " ) ;  -. Howden v .  Keane, 2 3 7  F.3d 125;1.31 (2001) 
( j u d g e  " h a s  no r e s p o n s i b i 1 , i t y  t o  assess . .  . a l t e r r i a l i v e s  
s u a  s p o n t e . " ) ;  W i l l i a m s  v .  A r t u z ,  suipra a t  153; Ayala 
v .  S p e c k a r d ,  131'F'.3d 6 2 ; l l  (2d  Cir.1997) ( c n  b a n ~ ) .  

A ' \d&endant  f u r f c i t [ s ]  t h e  r i g h t  t o  a s s e r t  il 
v j . o l a t i o r 1  o f  h i s  pub1i.c t r i a l  r i y h t  when h e  f a i l l s 1  t o  
make a t i m e l y  o b j e c t i o n . .  . t h a t  would h a v e  p e r m i t t e d  
the c o u r t  t o  ... [ t a k e  c o c r e c t i v c  a c t i o n ]  if needed and 
a d d r e s s  a n y  l e g i t . i m a t e  c o n c e r n s . "  S t a t e  v .  . Ndina, 743 
N.W.2d 7 2 2 , ' 7 2 7 , 7 7 9 - 3 0 ( W i s . A p p . 2 0 0 7 ) ,  n f - f ' d  763. N.W.2d 
612, 640 (2009) ( P r o s s e r J . ,  c o n c u r r i n g ) .  'Timely, appro-  
p r i a t e l y  f r a m e d  o b j e c t i o n  p e r m i t s  a judge t o  a d d r e s s  
and r e s o l v e  a n  i s s u e ,  as  t .hj .5  j udge  d i d  when thc 
d e f e n d a n t  c h o s e  t o  o b j e c t :  at t h a t  p o i n t  there was 
room f u r  yet. more s p e c t . a t o r s ,  and t h e  sign w a s  removed, 
(Add, 4,9,15-16 ; 4 : 1-8 ; 2 5 J a n .  MH : 7 I 4 4 ,82 ,10  6) . 

2 3  While  s e e k i n g  appe1. l .a te  s t a y s  of  s e n t e n c e ,  d e f -  
e n s e  counsel made m u l t i p l e  false s t a t e m e n t - s  a b o u t  
t h e s e  c r i t i c a l  f ac t s  ( S A  1 - 2 , 7 , 1 0 , 1 2 , 1 4 )  . S h o r t l y  
a f t e r  t h e  t r i a l  he  f a l s e l y  informed bot.h t h i s  t r i b u n a l .  
and  t h e  Appeals C o u r t  t h a t  he  had o b j e c t e d  t o  t h e  s i g n  
from t .he o u t s e t ,  eC3'ch atld every day for six days. H e  
f a l s e l y  c l a i m e d  he " d i d  ohject e v e r y  day ,  all. day , "  
daily a s k i n g  " f o r  h e a r i n g "  and  " f i n d i n g s , "  and "to 
c r e a t e  some o t h e r  a l t e r n a t i v e "  and "take down t h e  
s i g n "  and have  "the c o u r t  o f f i c e r s  be i n s t r u c t e d  t o  
p e r m i t  p e o p l e  i n " - - a l l ,  h e  c l a i m e d ,  "wi th  no  corrcct- 
i v e  a c t i o n  (Comparc Add. 8 - 9  & Tr. Vols. 1-5,5:57 w i t h  

9 5 ) .  Each one o f  t h e s e  a s s e r t i o n s  w a s  f a l s e ;  i n  m a k i n g  
them he u n w i t t i n g l y  b e t r a y e d  t h e  t r u t h :  a l t h o u g h  t h e  
r e c o r d  p roved  i n  f a c t  he  d i d  n o t  " o b j e c t  e v e r y  day ,  

SA 1-2,'1-14;Ap.r. MH:59-60,62-65:Se~: Mar. MH:78,91,94- 
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are required when a courtroom is riol: closed; nor cou3.d 

the Lrial judge have ontertai ned never-requested 

alternatives to an cmpane1,ment procedure aqrecd to by 

experienced defense counsel, or a sign she di.d not 

know about until the defendants' stcateqically-delayed 

objecti-on. No findings were required in support of a 

all day"--but rather only on orit' day, upon which the 
t r i . a l  judge promptly addressed the matter (Add. 9,15- 
1,6)--his claims to have made continuous objections from 
the outset demonstrate he did see and know of the siyn 
at the out.set., arid dellberately and strategically 
wit.hheld objection in an attempL to manufacture an 
appellate issue. See notes 22, supra & 5 1 ,  i n f r a .  

In fact, t.here were only four days (and a 
fractj.on of a fifth) of empanelment, and even when the 
defendant made his strategi,cally belated and narrow 
complaint, he moved only for mistrial (1:7-8,131-2). 
He did not ask for any alternative procedure. He did 
not request smaller panels be brought in, or any 
change in gall.ery sea'ting arrangements (Compare SA 
with, e.y., 25 Jan. MH:l28). I l e  did not move to strike 
any juror or pane l .  Cf. C o r m .  . . v. Clemente, ~. 452 Mass. 
295,324 (2008) (motion t.o strike venire). Under na t t i ,  
defense counsel ret.renched cven from hi= claim to have 
offered immediately to call witnesses, saying he did 
not "know if [he] was prepared to call wi-tnesses" when 
he named them; in fact they were unavailable at the 
time (Add. 10;Compare Mar. MH:168-9 wibh SA 16). 

Most significant, he understandably did not ask 
that. prospective jurors (many of whom aired extremely 
negative, inflammatory information at sidebar; Sec n. 
49, i n f r a )  publicly speak. The defendant di.d nut want 
to be at the bench himself, and did not exhaust. h i s  
peremptory challenges or express any dissatisfaction 
with the j u r y  derived from the voir dire process. 
Plainly he did not want new jurors or a different voir 
dire process, but to hold an appellate issue in 
abeyance in the evont of conviction (Add. 15-16). He 
did not once simply ask that the sign be removed, 
although the judge had it removed when he complained 
(Add. 4;4: '7-8:25 Jan. MH:45,88-90,122). 
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" c l o s u r e "  t h a t .  n e v e r  o c c u r r e d ,  j u s t  a s  no f i n d i n g s  

wou1.d be r e q u i r e d  i n  o r d e r  f o r  a cour t .  o f f i c e r  t.n p o s t  

;I s i g n  b a r r i n g  public e n t r y  even d u r i n y  a j u r y  c h a r g e  

b e f o r e  a n  empty g a l l e r y .  2 4  

n e n i . a l  of a rriotiori f o r  ncw t r i a l  i s  rev iewed 

" o n l y  t o  d e t e r m i n e  w h e t h e r  t . h e r e  h a s  heen a s i g n i f i -  

c an t  e r ror  or l aw o r  o t h e r  a b u s e  of d j s c r e t i o n . "  

R e v e r s a l  " is  pact.i.ci.1larl.y r a r e "  w h e r e ,  a s  here, the 

t r i a l  judge  d e n i e d  tile mot ion .  Corn. v .  Kobcin,  7 2  

Mass. App. Ct . .  5R9,  6 1 1  ( 2 0 0 8 ) .  See Conun. v .  Bcnson, 

453 Mass. 3 0 ,  99 ( 2 0 0 9 ) .  She properly i .nvoked h e r  

k n o w l d g c  o f  what t r a n s p i r e d  i n  h e r  cour t room.  Comm. 

v .  Robidoux, 4 5 0  Mass. 144, 151 (2007) ( j u d g e  n o t e d  

u n r e c o r d e d  o b s c r v a t i . o n s  d u r i n g  t r i a l )  ; C o r m .  v .  Quino-  

" I . , 

2 5  

. . .. . 

7 4  A t r i a l  j u d g e  p r o p e r l y  may l i m i t  arid i r idced 
f o r e c l o s e  p ' u b l i c  access even t o  a p r e s u m p t i v c l y  p u b l i c  
p r o c e e d i n g  o f  c o n s t . i t u t i o n a 1  i m p o r t .  Fo r  example,  no 
f i n d i n g s  a re  r e q u i r e d  before a "keep o u t "  s i g n  may be 
p o s t e d  on a courtroom door-even i f  t h e  g a l l e r y  i s  
mpty- to  p r e v e n t  y u r o r s  f rom b e i n g  d l s t r a c t e d  b y  
p e o p l e  wander ing  i n  and o u t  o f  a courtroom d u r i n g  a 
j u r y  c h a r g e ,  an  i n t r u s i o n  s i g n i f i . c a n t l , y  less d i s r u p t -  
tive t h a n  h a v i n g  p e o p l e  walk i n  and  sit down among 
p o t e n t i a l  j u r o r s  f i l l i n g  a court-room gallery. Comm. v .  
- Dykens, _- 438 Mass. 827,835-836 (2003) ( n o  " c l o s u r e "  
f i n d i n g s  r e q u i r e d  t o  b a r  p u b l i c  f r o m  e n t e r i n g  c o u r t -  
room d u r i n g  p r e s u m p t i v e l y  p u b l i c  j u r y  c h a r g e ) ;  ~ Comm. 

denial o f  a motion f o r  new t r i a l  i s  revi.ewed 
f o r  a b u s e  of d i s c r e t - i o n , "  and  "will be a f f i r m e d  unless 
'no c o n s c i e n t i o u s  jiidge, a c t i n g  in te l . I . i .gent . ly ,  c o u l d  
h o n e s t l y  have  t a k e n  t h e  v i e w  e x p r e s s e d  b y  [ h e r ]  ."' 
Comm. v .  .. Gomez, .. . .... -- 450 Mass. 704, 711 (2008). 

Pat.r  4 8  Mass. App. C t .  470,476 n .  5 (2000). 
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nes, . -  414 Mass. 423,432 (1993) ( "con temporaneous  r e c o r d  

p r o p e r l y  may be  r e c o n s t r u c t e d  by thc t r i a l  j u d q c ' s  

r e c i t a t i o n  [.of r e c o l l e c t i o n s ]  i n  a memorandum of d e c i -  

s i ~ r i " ) * ~ ;  Comm. v .  Kebc l lo ,  .. - 4 5 0  Mass. 138, 1 3 1  ( 2 0 0 7 )  

( j u d g e  " p r o p e r l y  [ r e l i . e s l  on h e r  'knowledge and  e v a l u -  

a t i o n  of t h e  e v i d e n c e  a t  t r i a l " ' ) ;  .. Comm. . v .  . ,  W i l l i a m s ,  

7 1  Mass. App. Ct. 348 11. 11(2008) ( d e n i a l  of post.-con- 

v i c l l i on  r e l i e f  r e c a l l e d  o b s e r v a t i o n  "wi.thir.1 t h e  v i s i o n  

u f  t.he C o u r t . " )  .27 She was " e n t i L l e d  t u  re1,y on [ h e r ]  

* ow11 o b s e r v a t i o n s  a t  Lhe t r i a l  and on [ h c r ]  cus tomary  

m 

9 

p r a c t i c e , "  - Comm. - v .  - Morales, . .. 453 Mass. 40,47 ( 2 0 0 9 ) . 2 8  

- 
'J'hu d e f e n d a n t  f r i v o l o u s l y  c o n t e n d s  t h e  t . r i a l  

j udge  improper1.y took " j u d i c i a l  n o t i c e "  of what 
happened i n  h e r  cour t room ( l k f .  B r .  3 9 - 4 0 ) .  The term 
" j u d i c i a l  no t . ice"  d.nes n o t  a p p e a r  i n  h e r  f i n d i n g s ,  and 
she  d i d  not. p u r p o r t  t o  t a k e  " j u d i c i a l  n o t i c e "  of any 
c o n t . e s t e d  f a c t .  The d e f e n d a n t ' s  c h a r a c t . e r i z a t j  on i s  
p a r t i c u l a r l y  i r o n i c  gi.ven t h a t  it was h i s  c o u n s e l  who 
r e p e a t e d l y  a sked  t h e  judge t o  t a k e  j u d i c i a l  n o t i c e  of 
a s p e c t s  of empanelment aL h e a r i n g s  on his moti.on f o r  
new t r i a l  ( 1 8  Jan. MH:79,248; See a l s o  25  Jan .  MH:6). 
21 The trial j udge  i s  e n t r u s t e d  t o  assess  demeanor and 

a make c r e d i b i l i t y  a s s e s s m e n t s  and f a c t u a l .  d e t e r m i n a -  
t i o n s .  C o w .  v .  T o r r e s  453 Mass. 7 2 2 ,  '135 (2009); 
Conun. v .  Boyarky,  452 Mass. 7 0 0 ,  7 1 4  (2008); Corm. v. 
Nhut Huynh,  452 Mass. 481, 4 8 8 ( 2 0 0 8 ) .  
28 The ' j udge  correctly f o r e t o l d  t h a t .  "an u n u s u a l l y  

m l a r g e  number of p r o s p e c t - i v e  j u r o r s "  would be  needed,  
and i n  f a c t  t h e  p a n e l s  were exhaust-ed by  Thursday  and 
empanelment had  t o  bc c o n c l u d e d  i n  a s econd  week (Add. 
2 )  . 1 n i t i a l l . y  " p r o s p e c t i v e  j u r o r s  f i l l e d  t.he s p e c t a t o r  
s e a t i n g  i n  t h e  cour t room" (Add. 6). T h e  j u d q e ' s  
knowledge of t h e  cour t room d e f e a t e d  d e f e n s e  c 1 aims 
abuu t  " p u b l i c "  s e a t i n g  room. For example,  t.he 
d e f e n d a n t ' s  f r i e n d ' s  cour t room s k e t c h  m i s r e p r e s e n t e d  
a s  p u r p o r t e d l y  ava i l -ab le  " s p e c t a t o r  s ca t i . ng"  an a r e a  

2 6  * 

* 
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A.  The Courtroom Was Never Closed. 
Waller s i m p l y  d o e s  n o t  a p p l y  when a cour t room i s  

n o t  c l o s e d .  The d e f e n d a n t ' s  argument. wrong ly  "presup-  

poses t h a t  t h e  cour t room was i n d e e d  c l o s e d  t o  t h e  

p u b l i c . "  __ U.S. ... v .  . . S c o t t ,  564 F.  3d 34,137 (1" C i r .  2 0 0 9 )  . 
1.t was n o t :  " t h e r e  wasn ' t  a 'closurc of t h e  c o u r t -  

room"' (%3:714). Not only was t h e r e  no wrongful c l o s -  

ure, b u t  " t h e  cour t room was n e v e r  closed" (Add. 1 2 ) :  

t h e r e  was ~7.0 moCion f o r ,  and t h e  t r i a l  j udge  ncvcr  

o r d e r e d ,  c l o s u r e .  Members of: b o t h  d e f e n d a n t s '  f a m i l i e s  

Cour t  pe r sonne l  " o h s e r v  [edl t h c  a lways  were p r e s e n t .  

p r o c e e d i n g s , "  and " o t h e r  members of t h e  p u b l i c  

u n r c u i a t e d  t o  t h e  d e f e n d a n t s  were p resen t  when t h e r e  

was room f o r  them t o  be s e a t e d  wiithout t he  r i s k  of  

29 

w i t h i n  t h e  bar  e n c l o s u r e  t o  which members of t h e  
p u b l i c  gene ra1 l .y  were noL permit t .ed:  s i m i l a r l y ,  t h e  
j u d g e ' s  knowledge of h e r  cour t room u n d e r s c o r e d  t h e  
d e c e p t i v e n e s s  of defense  q u e s t i o n i n g  uf a c o u r t  o f f i , -  
cer a s  t o  w h e t h e r  t h e r e  was "a lways  room o v e r  h e r e  
where I'm s t and j .ng  i n  t h i s  sec t ion"-an  area a c t u a l l y  
ins . i ,de  t h e  bar enc l .o su re  where t h e  s i d e b a r  v o i r  d i r e  
t o o k  p lace  ( 2 5  J a n .  MH:1.03-04 ["I would know [ t h i s ]  
. . . , b u t  a n  A p p e l l a t e  Cour t  would not."] :Add. 3-4 ;Apr .  
MH:11S;See  2 5  Jan. MH:70-73,82,84,103). The d e f e n d a n t  
c o n t i n u e s  such mach. i .nat ions on a p p e a l ;  f o r  example,  he  
u s e s  t h e  L e r m  "just beh ind  t.he b a r "  t o  d e p i c t  a s  
" p u b l i c "  s e a t i n g  areas i n  f a c t  i n s i d e  t h e  b a r  
e n c l o s u r e ,  not in the p u b l i c  g a l l e r y  (Compare 13ef.Br. 
26 n .  1 2  w i t h  A d d .  3-4:25 Jan. M H : 1 0 4 ) ,  one s e c t i o n  
u s e d  f o r  media  and one f o r  family members (Add. 3 - 4 ) .  
2 9  A d d i t i o n a l  s p e c t a t o r s  e n t e r e d  t h e  g a l l e r y  when 
t.hey could  do  s o  w i t h o u t  c o n t a m i n a t i n g  t h e  v e n i r e ,  and 
t . h e r e  was no o t h e r  l e g i t i m a t e  r e a s o n  ( l i k e  seyues -  
t . r a t i o n )  f o r  any  individual n o t  to be i n s i d e  (Add. 8 ) .  
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t a l n t . i n g  p r o s p e c t - i v e  j u r o r s "  (Add. 5-6,10,14). Con- 

t rast .  W a l l e r  v .  Georqia, supra ( c o m p l e t e  c l . o s u c e )  ; 

. U . S .  . . . . ,. . v .  .- Owcns .. ( " O w e n s  IV"), 517 F.Supp.2d 570,574 & n .  

7(2007) ( s a m e ) ;  Comm. v .  M a r s h a l l ,  3 5 6  Mass. 432  ( 1 9 6 9  

(all spec ta tors ,  i r ic ludi r iy  d e f e n d a n t ' s  r e l a t  i .ves  

e x c l u d e d  for  ent . i . re  t .ri.4.). Cf.  Gibbons v .  Savaqe ,  555 

F.3d 112,114-21 (2d C i r .  2009) ( t r i a l  j u d g e ' s  e x c l u s i o n  

of a l l  s p e c t a t o r s  d u r i n g  e m p a n e h e n t  deemed " t c i  vi.al." 

unde r  Wa.l l .er ,  a l t h o u g h  W d l l e r  i n q u i r y  would rluL even 

have a p p l i e d  i f  some s p e c t - a t - o r s  had been  'allowed t o  

a t t e n d "  b u t  not a l l  s p e c t a t o r s  c o u l d  be s e a t e d ) ;  

L a u r i a  v .  U.Y., 2 0 0 6  WL 3 7 0 4 2 8 2 ,  16-11 (D. C o n n . )  

( g i v e n  s i z e  of veni . re  p a n e l  and  cour t room and a b s e n c e  

of r e q u e s t  f o r  a l t e r n a t i v e s ,  no e r r o r  i n  e x c l u d i n g  a l l  

s p e c t a t o r s ,  i n c l u d i n g  d e f e n d a n t ' s  f a r n j . 1 ~  m e m b e r s ) .  

1 n i t i . a l . l y  t h e r e  w a s  no  rooin f o r  a d d i t . i o n a 1  

s p e c t a t o r s  t o  e n t e r  without s i t t i n g  a m i d s t  v e n i r e  

members f i , l l i n q  t h e  g a l l c r y  ( A d d .  6 ) .  A cour t room is 

n o t  "closed" when i t  p h y s i c a l l y  c a n n o t  accommodate 

p e o p l e  beyorid t h o s e  who must be p r e s e n t  f o r  the 

proce,ss a p p r o p r i a t e l y  and s e c u r e l y  t o  f u n c t i o n .  30 See 

The d e f e n d a n t  confounds a hL'' Amendment " c l o s u r e "  
claim w i t h  h i s  b e l a t e d  and b a s e l e s s  c l a i m  t h a t  an  
i n d i v i d u a l ,  f o r  r e a s o n s  p e r s o n a l  t o  h i m ,  w a s  "escorked 
from" t h e  c o u r t r o o m  after the s j , gn  w a s  taken down 
( A d d .  4,9,12). See Corn. v .  S t e t s o n ,  384 Mass. 545, 

30 
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Wilson v .  S t a t e ,  supra a t  1 6  ( W a l Z e r  f i n d i n g s  no t  

r e q u i r e d  where t r i a l  jiidqe unaware o f  o f f i c e r s '  o r d e r s  

110 uno else e n t e r  and 1.a te r  n o t e d  he  had n o t  o rdered  

room c l o s e d ) .  The cour t room was "packed" w i t h  v e n i r e  

m e m b e r s  who, p r i o r  t o  b e i n g  e i t h e r  d e c l a r e d  i n d j f f e r -  

en t  o r  e x c u s e d ,  t hcmse lves  compr ised  a l a r g e  c r o s s -  

548-550 (1981); . Corruri. .- v .  Mart-in,  3 9  Mass. App. C - t .  44, 
45-48 (3 .995) :  ~. S t a t e  . v .  .... Sowel l ,  2000 W I ,  2600222 (Ohio 
A p p . )  ( "  [ t - l he  t . r i a l  c o u r t  i s  c e r t a i n l y  e n t i t l - e d  t o  r e l y  
upon t h e  a s s e r t i o n s  of  c o u r t  o f f i c e r s " ) .  T h e  l o n e  
i n d i v i d u a l  a s k e d  t o  l e a v e  neve r  c l -a imed the siyn was 
stj . l .1.  up when he  came i n t o  t h e  cour t room;  he was a sked  
t o  l e a v e  because he  was s i t t i n g  amony "a good amount" 
o f  p e o p l e  i r i  t h e  g a l l e r y  i.n what a p p e a r e d  t o  bc p o l i c e  
un i fo rm,  c o n t r a r y  Lo an o r d e r  t h e  d e f e n d a n t  does  n o t  
c h a l l e n g e  (4:87-8,131;18 Jan. MH:205;25 Jan .  MH:53,87: 
S e e  Mar. MH:33-35,37).  lie l e f t  wi t . hou t  any  compla in t  
o r  attempt t o  c o r r e c t  t h a t  i m p r e s s i o n ,  and conceded he 
" a b s o l u t e l y "  c o u l d  have come back if h i s  schedule had 
all .owed (18 J a n .  MH:174-6,183-6;189-91,195,196-7;.See 
4 : 8 7 - 8 ;  Mar.MH: 34-5,37,60,62,64-5,71,75, 95,107; MI1 Ex. 
' I ) .  The d e f e n d a n t  had no s t a n d i n g  t.o c l a i m  " e x c l u s i o n "  
of  any  i n d i v i d u a l  who d i d  not. t .i .mely make such  a 
c l a i m ,  t o  g i v e  t h e  t r i a l  c o u r t  an o p p o r t u n i t y  t o  
de te rmi .ne  i f  t h e r e  was some r e a s o n  ( l i k e  s e q u e s t r a -  
t i o n - - a p p l i c a b l e  t o  t h r e e  of the d e f e n d a n t ' s  p u r p o r t -  
edly "excluded" a f f i a n t - f r i e n d s  [1:90;4:26-27; 18 J a n .  
MII:221-226;Mar. MI1:152-153]) f o r  t h a t  person n o t  t.o he 
i n  t h e  room. See F l a h e r t y ,  p e t i t i o n e r ,  4 5 2  Mass. 
1020 (2008) ( i n d i v i d u a l -  p rompt ly  s o u g h t  r e l i e f  from 
s e q u c s t r a L i o n  o r d e r ) ;  ........... Conm. v .  Biancu  388 Mass. 358 ,  
3G9 (1983); . Adamidcs 37 Mass. App. C I .  339, 
341 (1994); Comm. v. Duncan, 71 Mass. A p p .  C t .  1 5 0  
( 2 0 0 8 ) ;  Comm. v .  J a y n e s ,  55 Mass. App. Ct. 301, 312 & 
notes 11&13 (2002) ( " s e r i o u s "  q u e s t i o n  whe the r  de fen -  
d a n t  would have  s t a n d i r i y  t u  c h a l l c n y e  complete closure 
d u r i n q  j u r y  v o i r  d i r e  when d e f e n d a n t  h i m s e l f  was i n  
c o u r t r o o m ) .  S e e  a l s o  Comm. v .  Young, 7 3  Mass. App. C t .  
4 7 9 , 4 8 6  ( 2 0 0 9 ) ;  .. Comm. v .  ........... Jones ,  ... 7 1 M a s s .  App. C t .  568, 
571-72 (2008) ( e x c l u s i o n  o f  i n d i v i d u a l  s p e c t a t o r s  
e n t r u s t e d  t o  t r i a l  judge  and i s  n o t  " c l o s u r e " ) .  

..................... .- 

. . . . .  . 
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s e c t i o n  of t h e  p u b l i c .  Ho l l and  v .  I l l i n o i s ,  . . . . , . 493 U.S. 

4 7 4 , 4 7 6  (1990) (veni-re  i s  c r o s s - s c c k i o n  of community) ; 

J , a u r i a  v .  U.S., supra a t  l - / ( " l a r g e  number of pot-en- 

Lial j u r o r s "  in cour t room b e n e f i t t e d  de fendan t . ,  

a l t h o u g h  no room l e f t  even f o r  h i s  f a m i l y  mcmbers) .  

C f .  Rrown v .  Kuhlmann, 142 F.3d 5 2 9 , 5 3 6 - 3 7  (2d Cir.  

1998)  ( n o  u n j u s t i f i a b l e  e x c l u s i o n  where " r ep resen t - a -  

t i v c s  of  t h e  community," inc l i id i .nq  j u r o r s  and  a l t e r -  

n a t e s ,  n o t  "wholly e x c l u d e  [ d ]  " )  . 

T h i s  w a s  no "secret  p r o c e e d i n g . "  Even a p a r t  from 

t h e  c o n s i d e r a b l e  publ.ic a u d i e n c e  of  358 p r o s p e c t i v e  

j u r o r s  (Add. ' 1 1 ,  t h e  d e f e n d a n t ' s  famj 1.y members' p r e s -  

cncc a lone would d i s p o s e  of h i s  c l a i m :  p r o s p e c t . i v e  

j u r o r s  had no way o f  knowing whether  d e c o r o u s l y -  

behaved s p e c t a t o r s  were p a r t i s a n s ,  so wha teve r  

p e r m i s s i b l e  e f f e c t  i s  t.o be s e r v e d  by s p e c t a t o r s '  

p r e s e n c e  was s e r v e d  hy  t h e  d e f e n d a n t s '  cohor;ts  .31 See 

Press-Enterpr ise  Co. v.  Sup. C t .  of Cal. (" I" ) ,  4 6 4  

U . S .  501,  513  ( 1 9 8 4 )  (Blackmiin, J . ,  c o n c u r r i n g )  ( a l -  

though a d d i t i o n a l  s p e c t a t o r s  c o u l d  have  been  accorn- 

modated, " ' a n  a u d i e n c e  remain  [ e d ]  t o  e n s u r e  t h e  f a i r n -  

ess o f  t h e  p r o c e e d i n g s . ' " ) ,  q u o t i n g  U . S .  v.  Osborne,  

31 "The S i x t h  Amendment d o e s  n o t  g u a r a n t e e  a d e f e n d a n t  
a n  a u d i e n c e , "  let alone a n  a u d i e n c e  of a cer tain s i z e ,  
o r  s y m p a t h e t i c  d i s p o s i . t i o n .  See ,  e . g . ,  Faye rwea the r  v .  
Moran, . . 749 F.Supp.. 43 ,45  ( O . R . I .  1 9 9 0 ) .  
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68 F .3d  94,98-99 (5th C i r .  1 9 9 5 ) ;  U.S.  v.  S c o t t ,  supra 

a t  38 ( p r e s e n c e  of some s p e c t a t o r s  "cast t h e  s h a r p  

1.ight. of p u b l i c  s c r u t i n y  on t h e  t r i a l  p r o c e e d i n g s ,  " 

p r o v i d i n g  " t h e  p r o t e c t i  nns a n t i c i p a t e d  by the  p u b l i c  

t . r i ,al  p r o v i s i o n " )  ; Wilson - / supra  ( p a r t . i e s  n o t  " s h i e l d -  

cd from the i l l u m i n a t i , n g  g l a r e  o f  p u b l i c  s c r u t i n y  a s  

t h e y  p e r f o r m e d  t h e i r  r e s p e c t i v e  duti .es") ; People  v .  

. Woodward, . . 4 G 1 1 . 4 ' ~  376 ,385  (1992), cer-t. denied snb 

nom. Woodward v .  C a l i f o r n i a ,  507 U.S. 1 0 5 3  ( 1 9 9 3 )  

( w h e r e  o b s e r v e r s  p r e s e n t ,  no S ix t .h  Aniendment v i o l a t i . n n  

when t r i a l  j u d g e  h a d  b a i l i f f  p o s t  s i g n  on d o o r  r e a d i n y  

" t r i a l  i n  p r o g r e s s - p l . e a s e  do no't eri.tcr") ; U .  S .  v .  

Shyrock,  . . .. -, .- 342 F.3d 948,974 ( g t "  C i r .  2 0 0 3 )  ( n o  " c l o s u r e "  

where defendant' s f a m i l y  m e m b e r s  al.ways p r e s e n t )  . 

-. . .. . 

T h e r e  is n o  " e x c l u s i o n "  o r  " c l o s u r e "  where t h e r e  

i s  n o t  enouqh room t o  s e a t  s p e c t a t o r s  w i t h o u t  r i s k i r l y  

j u r y  c o n t a m i n a t i o n .  "Obviously,  t .he p u b l i c  t r i a l  yuar -  

a n t e e  is not. v i o l a t e d  i f  an i n d i v i d u a l  member of t h e  

p u b l i c  c a n n o t  g a i n  a d m i t t a n c e  t o  a cour t room because  

t h e r e  a c e  no a v a i l - a b l e  s e a t s , "  E s t e s  v .  Texas 381 

U.S. 532, 588-89 ( 1 9 6 5 )  (Har l an ,  J . ,  c o n c u r r i n g )  .32 See 

Globe Newspaper C n .  v .  S u p e r i o r  C o u r t ,  383 Mass. 838, 

-- - .  . 

32 The S i x t h  Amendment r e q u i r e s  " o n l y  t h a t  t h e  c o u r t  
m u s t  be  open f d u r i n y  a s i g n i f i c a n t  p u h l i c  proceedi ,ng]  
t o  t h o s e  who wish  t o  come, s i t  i n  the a v a i l a b l e  s e a t - s ,  
[and] c o n d u c t  t h e m s e l v e s  w i t h  de,corum.. . "  - Id .  
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045 n. 10 (1981) ("danger  of overcrowding"  among 

"counterva i . l . ing  i n t e r e s t s "  whi ch l o n g  have  justified 

t.ri a1. j u d g e s  i n  o v e r r i d j  ng l i m i k c d  r i g h t s  o f  p u b l i c  

and press.'-( to cour t room a c c e s s ) .  The p h y s i c a l  f a c t  of 

33 The defendant .  does  riot have  s t a n d i n g  Lo m a k e  a 
c l a i m  on h e h a l f  o f  t h e  press. Comm. .... v .  Adarnj-des ,  s~ipr 'a  
a t  341 and n .  2 (1994). T h e  press was n o t  ~ . x c l . u d e d :  a 
media a r e a  was s e t  a s i d e  (Add. 3,9-10;18 Jan. MH:45, 
111-112; S e e  28 Feb.  M 1 1 : 3 5 ) ,  and a t  minimum a r e p o r -  
t e r  (whurn two d e f e n s e  w i t n e s s e s  saw i . n s i d e  t h e  c o u r t -  
room on "opening  day") was p r e s e n t  (Add. 10;18 J a r i .  
MH:63,68; 25 J a n .  MH:62; Apr. MII:8'7,91,103). A c a b l e  
newsman a l s o  cove red  t h e  t r i a l  (See  A d d .  1.0; 6:250; 
Apr: .  MH: 152; 6: 248-56). TWO n o v i c e  r o p o r t e r s  produced  
seven m o n t h s  l.ater kncw a press a rea  had been a v a i l -  
ahlc Lo t h e m  (18 J a n .  MH:46,56,63,68,90-1.00; 25 J a n .  
MH:03,100,153-154; See 4 :7 -8 ) ,  y e t  n e i t h e r  a s k e d  t o  
en te r  j . t ,  n o r  e v i n c e d  any  i-nterest  i n  t h e  c o n t e n t  o f  
s i d e b a r  p r o c e e d i n g s  by r e q u e s t i n q  t r a n s c r i p l s .  - I d .  S e e  
Ottaway Newspapers,  Inc .  v .  Appea1.s C o u r t ,  3 7 2  Mass. 
5 3 9 , 5 4 6  6.n. 9 (1977) ( invok ing  " q e n e r a l  p r i n c i p l e  of  
p u b l i c i t y "  o f  j u d i c i a l  p r o c e e d i n g s  does n o t  a u l h o r i z e  
access t o  a l l .  s u c h  p r o c e c d i n y s ;  judqes ret .a in  "sound 
d i s c r e t i o n  t o  impose r e a s o n a b l e  c l o t u r e ,  i n c l u d i n g  
impoundrncnt" and  t he re  i s  a " v a r i e t y  of r e a s o n s . .  . 
[ t o ]  l i m i t ,  o r  a u t h o r i z e  1.irni.t.ation of  a c c e s s  t o  c o u r t  
p r o c e e d i n g s  and o f f i c i a l  r e c o r d s . " )  ; Corn. v.  "~ Blond in ,  
324 Mass. 564,  571 (1949); S a n f o r d  v .  -. Boston  Hcrald-  
T r a v e l e r  C o r p . ,  318 Mass. 156,158 (1945); Cowley v .  
P u l s i f e r ,  1 ,37 Mass. 392,394 ( 1 8 8 4 ) ;  U.S. v. Mi. tche l1 ,  
551 F.2d 1252,1759-60(D.C. C i r .  1976), sub nom. Nixon 
v, Warner Communications,  - ,  I n c . ,  . . 430 U . S .  9 4 4  ( 1 . 9 7 7 ) .  

T h e  d e f e n d a n t  c i t e s  A n t a r ,  which d id  n o t  r e m o t e l y  
h o l d  t h a t  even  i m p r o p e r l y  c u r t a i l e d  cour t room a c c e s s  
y i e l d s  a new c r i m i n a l  t r i . a l ;  it "s imply  unsea led  v o i r  
d i r e  t r a n s c r i p t s "  t o  t h e  press. U.S .  v .  Hun'lrer, 548  
F . 3 d  1308,1314 C i . r .  2 0 0 8 )  (news  o r g a n i z a k i o n  c o u l d  
s e e k  t r a n s c r i p t s '  u n s e a l i n g ,  b u t  " c r i m i n a l  cases i n  
which c0urt .s  have  permitted n o n - p a r t y  a p p e a l s . .  . [dol 
n o t  di ,sturln a. f i n a l  judgement" i n  t h e  c r i m i n a l  c a s e ) .  
Here n o t  only was t . h e r e  no r e s t . r i c t i o n  upon access t o  
t r a n s c r i p t s ,  b u t  no one even r e q u e s t e d  them. Indeed ,  
d e f e n s e  w i t n e s s e s  ( inc ludS.ng  a r e p o r t e r )  d i savowed any 
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1irnit.ed cour t room s p a c e  is n o t  a - U . S .  v .  

Kobli, 172 F . 2 d  9 1 9 ,  9 2 3  (3d  C i r .  1 9 4 9 )  ( r i g h t  t.o 

p u b l j c  t r i a l  d o e s  n o t  r e q u i r e  room Lo accommodate 

eve ryone  who might  desire to a t t e n d ) .  A t r i a l .  j udge  

p o s s e s s e s  the  a u t h o r i t y  and d u t y  c o m f o r t a b l y  t o  

accommodate, w i t h o u t  t a i n t i n g ,  t h o s e  whose p r e s e n c e  i s  

n e c e s s a r y  t o  conduc t  t h e  p roceed j .ngs .  See  E s t e s  v .  

Texas,  supra at. 508-589;  -. Owens - lV, supra a t  574 & n. 

7.35 Defense  c o u n s e l  d i d  n o t  a s k  t h a t  room be made ( h a d  

il; p h y s i c a l l y  been possib1.e  t o  do so)  f o r  a n y  

a d d i t i o n a l  s p e c t a t o r s .  ’’ ‘The s i g n  was t a k e n  down when 

, -- e 

i n t e r e s t  i n  t h e  v o i r  d i r e :  t h e y  were w a i t i n g  f o r  operi- 
ing a rgumen t s  t o  b e y i n  (3.8 J a n .  MH:55-56; A p r .  MH:127, 
3.45,140-149) ,  See P r e s s - E n t e r p c i s c  I ,  supra a t  512: 
V . S .  v.  V a l e n t i ,  98.7 F.2d 708 (llt”-r. 1 9 9 3 )  ( n o  f i n d -  
i n g s  needed  to p rec l .ude  a c c e s s  t o  bench  c o n f e r e n c e ;  
a f t e r - t h e - f a c t  f i n d i n g s  may impound C r a n s c r i p t s ) .  

e j4 A S i x t h  Amendmerit “ r i g h t  t o  public t r i a l  i s  
n o t . .  . a b s o l u t e  and i n f l e x i b l e . ”  Comm. v .  S t e t s o n ,  
s u p r a  a t  550 ,  q u o t i n g  -. Comm. v .  Bohmer . - I  374 Mass. 368”, 
380 ( 1 9 ’ 7 8 ) .  The “need  f o r  and e x t e n t  o f  s e c u r i t y  
measu res  i n  a cour t room d u r i n g  t . r i a l  a r e  wi t .h in  t h e  

0 sound d i s c r e t i o n  0% t h e  t r i a l  c o u r t . ”  -. U . S .  v .  Evans . - I  

2’12 F.?d 1069 ,  1093 ( g t h  C i r .  2 0 0 1 ) .  
Even where v o i r  d i r e  i s  n o t  a t  s i d e b a r ,  it. i s  3 5  

a c c e p t a b l e  “ s t a n d a r d  p r a c t i c e “  f o r  a t r i a l  judge  ‘to 
“ [ o r d e r ]  t h e  cour’troom c l e a r e d .  . . t o  make s u f f i c i e n t  
room f o r  t h e  e n t i r e  v e n i r e  SD t h a t  h e  would o n l y  have 
t o  swear i n  t h e  p o t e n t i a l  j u r o r s  and a s k  t h e  p a n e l  
q u e s t i o n s  a s ing1.e  t i m e . “  Owens 111, s u p r a .  
36 A d e f e n d a n t  has  no s t a n d i n g  t o  a s s e r t  on “ b e h a l f ”  
of any  t h i r d  p a r t y  a r i g h t  of contemporaneous  access 
t o  a p r o c e e d i n g  h c  d i d  n o t  want o v e r h e a r d  ( a n d  i n d e e d  
was s o  c o n c e r n e d  t h a t  p r o s p e c t i v e  j u r o r s  n o t  be  
o v e r h e a r d  Chat d e f e n s e  c o u n s e l  h i m s e l f  a sked  a 
p o L e n t i a 1  j u r o r ‘ s  v o i c e  be kept down a t  s i d e b a r  

a 

a 

a 
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he  l o d g e d  h i s  s t r a t e g i c a l l y - d e l a y e d  o b j e c t j . o n , 3 7  a n d  

w h j . l e  i t  w a s  up there  a lways  were s p e c t a t o r s  i n s i d e  

[4:221). C f .  .. Globe . .. Newspaper Co., supra a L  840,842 n .  
5 ,847  (newspaper  i inmcdia tc ly  s o u g h t  o r d e r  p e r m i t t i n g  
i . t  t o  a t t - e n d  t . r i . a l ) :  Ganne t t  Co. - -  v .  DePasquale, 4 4 3  
U.S. 368 (19713) ( S i x t h  Amendment. r i g h t  i s  p e r s o n a l  and 
coril'crs no s c p a r a k e i y  e n f o r c e a b l e  r i g h t  of  p u b l i c  or 
p r e s s  a c c e s s ) .  Moreover,  the d e f e n d a n t  c l a i m e d  t o  have  
d i ,v?  ned  a ( spuc i .ous )  " p r e s s  access" c l a i m  a t  l e a s t .  
f o u r  d a y s  bef-ore empanelment ended (Mar.  MH:18,3'1; Scc 
4 : 7-8; 132;  5: 5 7 ) ,  ye't n e v e r  r a i s e d  it. d u r i n g  empanel- 
ment . ,  and n n  s u c h  c l a i m a n t  was p ruduced  u n t i l  s even  
rnont-hs lat.e,r (18 (Jan. MH:45,54,59,90,103) .  A F i r s t  
Amendment o b j e c t i o n  m u s t  t i m e l y  b e  r a i s e d  by t h e  p a r t y  
c la i Inir iy  e x c l u s i o n ,  and  t h e  Si xt.h Amendment c o n f e r s  
upuri p r e s s  and t h e  y e n e r a l  pub1i.c o n l y  a l i m i t e d  r i g h t  
of  a c c e s s  t o  c r i m i n a l  t r i a l s ,  t h a t  t i m e l y  mus t  b e  
a s s e r t e d .  Crawford  v .  Mirincsota,  . -  s~ipr-a a t  855;  U.S .  v .  
Hl .ack ,  4 8 3  k'.Siipp. 2d 618,623 n .  4 ( N . D .  Ill. 2 0 0 7 ) .  
T h e  p r e s s  h a s  no s p e c i a l  r i g h t .  of a c c e s s  t o  s i d e b a r  
p r o c e e d i n g s ,  which a r c  not public t r i a  I proceedjngs. 
Richmond Newspapers,  I n  v .  V i r g i n i a ,  ~ 4/18 1J.S. 
555,598 n .  23 (1980)  ( B r  , J . ,  c o n c u r r i n g )  ; Globe 
Newspaper C o . ,  supra a t  887 .  See B r a n z b u r g .  ... . Hayes, . . 
4 0 R  U.S.  665,  684 (1 .972)  ( lSt  Amendment "does  n o t  
y u a r a n t e c  the press a c o n s t i t u t i o n a l .  r i . g h t  of spec ia l . .  
access t o  i n f o r m a t i o n  n o t  ava j  ] . ab le  t o  t h e  pub1j.c 
y e n e r a l l y . " ) ;  G a r r e t t  v .  Es t -e l le ,  556  F.2d 1274,  1 2 7 9  
( 5 t h  C i r .  19'17) (lZt Amendment "does n o t  accompany t h e  
p re s s  where thc p u b l i c  may n o t  y o . " ) .  Indeed ,  press 
and p u b l i c  a c c e s s  t o  i n f o r m a t i o n  p r o p e r l y  may b e  
c u r t a i l e d  o r  f o r e c l o s e d  even when a d e f e n d a n t  h i m s e l f  
h a s  a r i g h t  t o  i t .  See Corn. v .  S i l v a ,  448 Mass. 7 0 1  
( 2 0 0 7 ) ;  U . S .  v .  B l a c k ,  supra a t  621,622 & n .  3 )  ( j u r o r  
i n f o r m a t i o n  p r o p e r l y  r e d a c t e d  when press sought .  
t r a n s c r i p t s ) ;  U . S .  v .  Gurney, 558 F.2d 1202,1210 ( 5 t h  
C i r .  1 9 7 7 ) ( d i s c r e t i o n  t o  preclude press a c c e s s  t o  
s i d e b a r  c o n f e r e n c e s '  c o n t e n t s ) .  See a l s o ,  e . g . ,  V.S. 
v. Edwards, . .I_ 823 F . 2 d  111,120 ( S t h  C i s .  1987)  (upho ld i .nq  
r e d a c t i o n s  from t r a n s c r i . p t s  o f  c o n f i d e n t - i a l  h e a r i n g s ) .  
" When t h e  d e f e n d a n t  c h o s e  t.o o b j e c t ,  t h e  claimed 
" b a r r i e r "  t o  e n t r y  was removed (Add. 4). Moreover ,  t he  
j u d g e  immedi.at.ely made t,he f i n d i n g  t h a t  i n d e p e n d e n t l y  
would have  s u f  ced  had he  o b j e c t - e d  a t  t h e  o u t s e t  
( e v e n  had  v o i r  di.ce n o t  been at. sidebar): there was 
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t h e  cour t room,  i n c l u d i n g  b o t h  d e f e n d a n t s '  f a m i l y  

members and  l e g i o n s  of members of: t h e  p u b l i c  who 

curnpriscd t h e  v e n i r e  ( A d d .  3 - 6 ,  :1.0-12) . 38 
B. Sidebar Voir Dire i= Not a Public Proceeding. 

T h e r e  i s  no S i x t h  Amendment r igh l :  01 p u b l i c  

a c c e s s  t o  a nonpub.lic procueding l i k e  s j .debar  i n q u i -  

r ~ . ~ '  P r e s s - E n t e r p r i s e  . . . . . . . , . . , ,, . . . ... CO.  v .  s u p e r .  ~ t .  - ("II"), , . . 4 7 8  

I i o L  room for yet: irluze spectators t o  e n t e r  without 
t a i n t i n g  the v e n i r e  when empanelment began ( 4  : 7 - 8 ;  
Add. I;). Even  d e f e n s e  couns.;cl e v i d e n t l y  a g r e e d  t h e  
j u r y  cnu1.d be con tamina ted  were ar iy  p u t a t i v e l y  a v a j , l -  
a b l e  g a l l e r y  s p a c e  packed  w i t h  a p a r t i s a n  s p e c t a t o r :  
h e  ctint:eded i t  "ohvious" t.he c o u r t  would n o t  want t h e  
s u p p o r t e r s  he  had a sked  t-o b e  accommodated " i n t e r -  
s p e r s e d  w i t h  t h e  p r o s p e c t i v e  j u r o r s "  (Mar. M H :  1 1 6 )  . 
38 The court. d i r e c t e d  c o u r t  o f f i c e r s  t.o a l l o w  anyone 
who wanted t o  come i n t o  t h e  cour t room .Lo en te r  when 
t h e r e  was room t o  do  s o  w i t h o u t  d i s r u p t i n g  and 
Lainlr iny t h e  v e n i r e  ( A d d .  4 3 2 5  ,Jan. MH:12 ,50-51 ,103 ;  
4 : 7 - 8 ) .  The defendant was aware a t  t h e  n u t s e t  o f  t h e  
g a l l e r y  crowding ( i n  t h e  l a rges t  a v a i l a b l e  cour t room)  
g i v e n  t h e  l a rge  incoming p a n e l s ,  y e t  made no t - i m e l y  
r e q u e s t  t h a t  any  a d d i t i o n a l  " s u p p o r t e r s "  e n t e r  t h e  
cour t room and never  a s k e d  for any  chanye  i n  s e a t i n g  
a r r a n g e m e n t s  (Add. 2-3;Mar. MH:29-30,120;Apr. MH:74- 
78,1.?8:MH Ex. 37;10 J a n .  MH:51,100-01,234,237; 25 J a n .  
MH: 47,55-7, 68-9 ,86 ,95 ,103 ,127-8)  . S e e  People  v .  Benson, 
251 111. App.3d l r14 ,150  (1993) ( e v e n  where  p1Jbl . i~  p r n -  
ceedl .ng  closed arid space n o t  a probl.em, when d e f e n d a n t  
became aware  farni.ly members would b e  accommodated, 
" t h e  burden s h i f t e d  t o  [ h i m ]  t o  s p e c i . f j c a l l y  i d e n t i f y  
each  s p e c t a t o r  . . .  he w i s h e d  t n  exempt f r o m  t h e  c l - o s u r e  
o r d e r , "  g i v i n g  j u d g e  t i m e l y  o p p o r t u n i t y  t o  a d d r e s s ) .  
39 A d e f e n d a n t  has no S i x t h  Amendment r i y h t  of 
public access t o  a p r o c e e d i n g  he  t a c t i c a l l y  f o r e c l o s e s  
from s u c h  a c c e s s .  T h i s  a t t o r n e y - d e f e n d a n t  d e t e r m i n e d  
s i d e b a r  v o i r  d i r e  conduc ted  by h i s  c o u n s e l  a l o n e  would 
bes t  i d e n t i f y  members o f  h i s  community who would be 
t r a n s f o r m e d  i n t o  t h e  f a i r e s t  and "most r e c e p t i v e  and 
r e s p o n s i v e "  j u r o r s  (See, e . g . ,  25 J a n .  MH:91,137-39; 
Mar. M I 1 : 1 3 3 )  ; he waived h i s  own r i y h t  t o  be al; t h e  
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U.S.  1, 8 (1986)  ( S i x t h  AmendmerlL not. i m p l i c a t e d  where 

crirnj n a l  de fendx iL  does n o t  want p r o c e e d i n g  open t u  

p u b l i c ) ;  -. Globe . Newspaper ... , C o . ,  383 Mass. a t  8 8 ' 1  ( n o  

pub1i .c  r i g h t .  of access t o  s idebar:  p u b l i c  h a s  no 

prcsurnpt- ive "rj g h t  t o  o b s e r v e  t .he p r o c e s s "  of p r i v a t e  

j u r o r are among 

"numerous l i t i q a t i o n - r e l a t e d  e v e n t s  t o  which t h e  

p u b l i c  does not have a c o n s t i t u t i o n a l  o r  any  o t h e r  

r l . g h t  o f  access."). Si .deba r  i n d i v i d u a l  v o i r  d i r e  

n e c e s s a r i l y  is o u t s i d c  contemporaneous p i i h l i c  

consumpt.ion, and a d e f e n d a n t ' s  a s s e n t  Lo it. f o r f e j . t s  

any " p u b l i c  t r i a l "  ~. Horton  v.  A l l e n ,  s u p r a  

i n  t e c v  i c w ; " s i d& a r d i s c u  s s i on s " 

bench during i n q u i r y  and n e v e r  o h j e c t e d  t o  s i d e b a r  
v o i r  d i r e  (Add. 7;Mar. MH:144). Comi. v .  Horton, . -  siipr-a 
a t  832-3; Corn. v :  Wel.3.s, s u p r a  a t  846 .  I n  Lhese c i r -  
cunwtanccs ,  it i s  d o u b t f u l  whether  h e  even  had  s t a n d -  
i n g  t o  make any  p u b l i c  t r i a l .  c o m p l a i n t .  See C o r m .  v .  
...., Jaynes, s u p r a  a t  312 & n o t e s  11&13; -. StaLe v.  Wise, 200 
P.3d 266,  272 (Wash. App. 2009)  (defendant  who a s s e n t s  
t o  p r i v a t e  j u r y  v o i r  d i r e  h a s  no s t a n d i n g  " to  de fend  
t h e  p u b l i c ' s  r i g h t  to an  open t r i a l "  r e g a r d i n g  i t ) .  
40 Even a w r o n q f u l  and  complete cour t room c losu re  
d u r i n g  s i d e b a r  v o i r  d i r e  c o u l d  n o t  e n t i t l e  a d e f e n d a n t  
who e l c c t . e d  t o  b e  r e p r e s e n ' t e d  b y  h i s  c o u n s e l  a t  
s i d e b a r  t.o a new t r i a l :  " 'Whatever b e n e f i t  [ h e ]  would 
y a i n  f rom b e i n g  w i t h i n  hea r ing  r a n g e  of t.he j u r o r s '  
r e s p o n s e s  d u r i n g  t h e  v o i r  d i r e  [was] a v a i l a b l e  t o  him 
Lhrough t h e  p r e s e n c e  o f  h i s  counsel '  who was t h e r e  to 
confe r  wi.th [h im]  durj .ng t h e  v o i r  d i r e  e x a m i n a t i o n s . "  
Comm. v .  S k i n n e r , s u p r a  .- a t  492, yuo t i . ng  C o r n .  v .  Owens, 
' supra  a t  605-06.  I T  a d e f e n d a n t  h imse l f -ha rmless ly  may 
e r r o n e o u s l y  be e x c l u d e d  from s i d e b a r  v o i r  dj r e - - u n l i k e  
h e r e ,  where he  v o l u n t a r i l y  a b s e n t e d  h imse l f - -he  canno t  
a s s e r t  a " p u b j i c  t r j . a l "  r i g h t  t o  have t h i . r d  p a r t i e s  
s i m u l t a n e o u s l y  p r i v y  t o  t h e  same p r o c e s s .  
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( d e f e n s e  c o u n s o l '  s e l e c t i . o n  o f  c o n f i d e n t i a l  v o i r  d i r e  

even c o m p l e t e l y  out .s ide  cour l roor r~  and t h e r e f o r e  p u b l i c  

access  s u f f i c i e n t .  t o  waive p u b l i c  t - r i a l .  c l a i m ) .  Thc 

c h o i c e  not t o  have  pot .ent . ia1 jurors p u b l i c l y  v o i c e  

. t h e i r  d i s q u a l i f y i n g  s e n t i m e n t s  o b j e c t i v e l y  w a s  

reasonabl .e .41  H. The r i g h t .  Lo a " p u b l i c  t r i a l . "  s imply  

d o e s  not: a p p l y  t o  a p o r t i o n  o f  t h a t  t . r j . a l  t.ha.L by i t s  

n a t u r e  is not pub l . i c .  Wal l e r ,  supra at 48. T h i s  

d e f e n d a n t  d i d  n o t  " w i s h  f o r  a p u b l i c  t r i a l "  (Dcf .  B r .  

'The d e f e n s e  made an emincnCly r e a s o n a h l e  
s t r a t e g i c  d e c i s i c i n  to encourage  p r o s p e c t i v e  j u r o r s  t o  
be f o r t h c o m i n y  by  n o t  hav j  ng  t.hem p u b l i c l y  a i r  
potentially d i s q u a l i f y i n g  s e n t i m e n t s :  whi.l.e a defen-  
d a n t  who, u n l i k e  t h i s  one, wants  ind.ivj.di.ia1. v o i r  d i r e  
h e a r d  may " i . n s i s t  t h a t  the c r i t i re  v o i r  d j . r e  he 
conduct.ed pub1.ical . ly.  . . t h e  s t r a t e g i c  a d v a n t a g e  tha t .  he  
r e c e i v e d  from t.he i n d i v i d u a l  v o i r  dire t a k i n g  p l a c e  i n  
p r i v a t e  c a n n o t  be i g n o r e d .  Defense c o u n s e l ' s  d e c i s i o n  
t u  agree t o  ii closed i n d i v i d u a l  v o i r  d i r e  was an  
o b j e c t i v e l y  r e a s o n a b l e  s t r a t e g y  d e s i g n e d  t.o e l i c i t  
Iorthcoming responses from t h e  j u ro r s ,  " Horton v .  
Allen, supra  al: 82-83 ( " P r i v a c y  p rov i .des  f o r  c l o s e r  
q u e s t i o n i n g  of j u r o r s ,  and, p e r h a p s ,  more h o n e s t  
a n s w e r s . " ) ;  Owens 111, s u p r a  a t  6 6 .  A  defendant.'^ 
o b j e c t - i v e l y  reasonable t a c t i c a l  i n t e r e s t  i n  s u c h  d i s -  
closure d i . s t i n g u j s h e s  i t  from a s p e c t s  of a t r i a l  from 
which t h e  p u b l i c  w r o n g f u l l y  cou1.d be b a r r e d  w i t h o u t  a 
d e f e n d a n t ' s  a s s e n t .  and  as  t o  which there is no 
apparent .  s t r a t e g i c  d e f e n s e  i . n t e r e s t  i n  c o n f i d e n t i a l -  
i t . y .  Hor ton ,  supra. Contrast Owens I V ,  supra and n .  5 
( d i s t i - n g u i s h i n q  5t.rategi.c r e a s o n s  f o r  sj.debar v o i r  
d i r e  w i t h  a b s e n c e  of s t r a t e g i c  impe tus  f o r  c losj .ng 
c o u r t  d u r i n g  open court veni.ce r e s p o n s e s ) , ;  Comm. v .  
Baran,  7 4  Mass. App. C t .  2 5 6 , 2 9 3 - 5  ( 2 0 0 9 )  ( n o  s t r a t e q i c  
b a s i s  t o  acqu i - e sce  i n  j u d g e ' s  d e c i . s i o n  t o  c1.ose 
cour t room " d u r i n g  t h e  most criicial. p h a s e  o f  t h e  t r i . a l .  
proceedi ,nqs,"  t.he v i c t i .ms '  t e s t i m o n y )  ; Corn. v .  P a t r y ,  
supr,x a t  4711-5 (110 s t r a t e y i c  r e a s o n  f o r  p u b l i c  n o t  t o  
h e a r  a n s w e r s  t o  s i ipplemental .  q u e s t i o n s )  . 

4 1  
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3 7 )  as L o  Lhese s i d e b a r  p .roceedi .ngs,  o r  he would have 

a s k e d  t h e  venire m e m b e r s  publicly l o  speak.42 H i s  

c h u i c c  o f  s i d e b a r  voi c d i r e  n e c e s s a r i l v  f o r f e i t e d  a 

:; i x t  h Arne ridmen 1. claim , b e c a u s e  t h e  c o n s  t. it u t j. ona I 1. y 

s i g n i f i c a n t  p o r t i u n s  of  v o i r  d i r e  a re  Lhe v e r b a l  

d i - s q u a l i f i c a ‘ c i o n  exchanges  t h a t  o c c u r r e d  a t  s i d e b a r d 3  

42 T h e  “ r k y h t  t.o a puh1.i.c t r i , a l . ”  i s  i -ncornpat ib le  w i t h  
and  t.rumped by  a d e f e n d a n t ‘ s  s t r a t e g i c  c h o i c e  o f  any  
i n t e r s t i t i a l  t r i a l  p rocedure - -1 ikc  s i d e b a r  v o i r  dire- 
d e s i g n e d  no1 p u b l i c l y  t o  be h e a r d .  Hor ton  v .  A l l e n ,  
s u p r a  a t  82 ( “ i , n t eces t  i n  p r o t e c t i . n q  t h e  ... r i q h t  t o  a 
c o m p l e t e l y  pub3.j.c t c i . a l  may g i v e  way t o  o t h e r  con- 
ce rns ,  s u c h  a s  maximizing t h e  a c c u s e d ’ s  chance  of  ob- 
t a i . n i . nq  a f a v o r a h l o  j u r y  compos i t ion” ;  “ j u r o r  p r i v a c y  
[may be  p r o t e c t e d ]  j.n order t o  encourage  h o n e s t  an- 
swers t o  t h e  v o i r  d i . r e  q u e s t i o n s .  ‘ ” )  ; P r e s s - E n t e r p r i s e  
- T . ,  s u p r a  a t  501; ULsL--V-:- K o u b r i . t i ,  252 F.Supp.2d 
428,431 (E.D. Mich. 2003)  ( “ p o t e n t i a l  j u r o r s  w i l l  be 
more candid i n  t . he i , r  r e s p o n s e s  i f  t h e y  do n o t  have t o  
worry  a b o u t  what t h e  p u b l i c ‘ s  opiri iori  of t h o s e  
r e s p o n s e s  might  b e . ” ) .  T h e  d e f e n d a n t ’ s  c h o i c e  n o t  t o  
have  j u r o r  r e s p o n s e s  o v e r h e a r d  a l o n e  d i s p o s e s  o f  any 
p u b l i c  t r i a l  claim: he  ”had no r i g h t  t o  have  t h e  
g e n e r a l  p u b l i c  p r e s e n t ”  d u r i n g  c o n f i d e n t i a l  s i d e b a r  
p r o c e e d i n g s .  t e v i n e ,  supra  a t  618 .  
43 WalLer a p p l i e s  o n l y  t o  wrongful  c losure  of p u b ~ . i c  
t r i a l  proceedings t h a t  are of c o n s t i t u t i o n a l  import.  
Id .  a t  46-47,49-50 & n .  9. Many i n t e r s t i t i a l  compo- 
n e n t s  of a n  o t h e r w i s e  p u b l i c  ‘Lrial do n o t  requi re  an  
a u d i e n c e ,  j u s t  a s  t h e r e  a r e  many n o n - c r i t i c a l  t r i a l  
components  as t o  which t h e  a b s e n c e  of c o u n s e l  may b e  
deemed harmless:  t h e  p r e s e n c e  of c o u n s e l  i n  t h o s e  
i n s t a n c e s ,  a s  w i t h  t h e  p r e s e n c e  of ( a d d i t i o n a l )  
s p e c t a t o r s  h e r e ,  would n o t  have  any  “ s i g n i f i c a n t  con- 
sequences foL the a c c u s e d . ”  B e l l  v. Cone, 535 U . S .  
6 8 5 , 6 9 5 - 6  ( 2 0 0 2 )  ; Comm. v .  Gordon, 422  Mass. 816,819,  
823-24 (1,996) ( h a r d s h i p  exchanges  n o t  o f  c o n s t i t u t i o n a l  
import; e n t i r e  p u b l i c ,  i nc lud i .ng  d e f e n d a n t s ‘  f a m i l i e s ,  
harm1 e s s l y  e x c l u d e d  from such  v e n i r e  i n q u i r i e s )  ; Comm. 
v .  Ba rnosk i ,  418 Mass. 5 2 3 ,  530-31 (1994)  ( n o n - c r i t i c a l  
components of v o i r  d i r e ) .  
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and whi.ch t h e  defendant d.i.d n o t  want to be overheard: 

i n  a c c o r d a n c e  wi.th G.L. C. 2 3 4 ,  S 2 8 ,  i n d i v i d u a l  v o i r  

d i r e  t.o assess  w h e t h e r  a j u r o r  s t a n d s  i . n d i f f e r e n t  js 

closed t o  t .he o t h e r  v e n i r e  members‘ h e a r i n g  j n  o r d e r  

t o  p r e v e n t  t . h e i r  c o n t a m j n a t i o n . 4 4  See U.S. v. V a z w - .  

- E o t c t ,  ,- 532 F .3d  3 7 ,  52 & n . 1 1  ( 2 0 0 8 )  (6th Amendment n o t  

i rnpl . icated when hear j .ny c l o s e d  t o  e n s u r e  keep inq  sub- 

j e c t  rnatLer “ f r o m  r e a c h i n g  t h e  j u r y ’ s  e y e s  and 

c a r s . ” ) .  A d e f e n d a n t  who ( u n l i k e  t h i s  o n e )  w a n t s  

d i s q u a l j  f y i n g  s e n t i m e n t s  p u b l i c l y  a i r e d  45 h a s  t h e  

t . r i f , l i n g  b u r d e n  t o  ask f o r  p u b l i c  indivi.dua1. voir 

‘‘ G . L .  c. 2 3 4 ,  s2O d e l i n e a t e s  t hose  pDrt.i.ons of t.he 
spoken c x c h a n q c s  between p o t e n t i a l .  j u r o r s  and t h e  
c o u r t  w h i c h  would b e  of c o n s t i t u ’ t i o n a l  d imens ion  f o r  

Amendment purposes jf a d e f e n d a n t  were t o  i n s i s t .  6t” 

such  v e r b a l  r e s p o n s e s  r e g a r d i n g  possibLy d i s q u a l i f y i n q  
b e l i e f s  and  experiences be  spoken  i n  open c o u r t .  ‘’ The Anglo-French etymo1.ogy of t h e  t.erm “ v o i r  
d i r e ”  d e r i v e s  from t h e  phrase “ t o  s p e a k  t h e  t r u t h , “  
and by d e f i n i t i o n  compr i se s  o r a l  e x a m i n a t i o n  t o  
d e t e r m i n e  a j u r o r ’ s  competency through spoken 
r e s p o n s e s .  Black’s Law Dictionary ( 6 t h  e d .  I .  The 
d e f e n d a n t  determi.ned i t  w a s  i n  hi.. i n t e r e s t  ‘to have 
t . h a t  o r a l  e x a m i n a t i o n  occur  ou t s ide  public hearinq. 
P o t e n t i a l  j u r o r s  were €orb.i.dden from speakj .ng  u n t . i l  
t h e y  were a t  s i d e b a r ,  where e a c h  and e v e r y  verbal 
i n t e r c h a n g e  be tween  them and the t r i a l  j udge  took  
p l a c e  (Add.14;  See 1:’39;2:112;3:81-82,27.0; 4 : 4 2 , 1 3 4 ,  
141;5:7). Where 3 d e f e n d a n t  s t r a t e g i c a l l y  wan t s  e v e r y  
word t h a t  p a s s e s  between p r o s p e c t i v e  j u r o r s  and t h e  
t r i a l  j u d g e  t o  t a k e  p lace  i n  c o n f i d e n c e  a t  t h e  bench: 
i.t i s  t h e  defendallt who e n s u r e s  no one p r e s e n t  may 
“ h e a r e  [sic] f r o m  the mouth of t h e  depositors.. . w h a t  
is saide [sic],” P r e s s - E n t e r p r i s e  I., supra  a t  506 .  
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Horton v. Allen, supra at 82; Comm. v. Skinner, .." 

s u p r a  at 491 n. 2 (1993). A b s e n t  such a request., the 

trial court has a duty to ensure the sidebar's confi- 

'' Only upon such a request would a krial court have 
an opportunity to determine if the remainder of %he 
venire even could be accommodated elsewhere wit-hout. 
contaminati.on, let alone address any speci a 1  security 
considerations in Lhe case at hand. Here, for example, 
the frauqht atmosphere included uniformed police 
officers-one of whom arrived at the courkhouse with a 
firearm (and f l  rst claimed "exclusion" ha1 f-a-year 
after his friend's trial was over): such events 
understandab1,y posed a concern for the Chief Court 
Officer (Add. 5; 25 Jan. MH:136,169,1.74-1'15). Measures 
short of complete closure designed to secure orderly 
proceedings and maintain jury integrity are within a 
trial judge's discretion. U.S. v. DeLuca, supra at 41 
(tri.al, judge must make "difficult judgments [as] 
matters of courtroom governance which require 'a 
sensit-ive appraisal of the climate surrounding a trial 
and a prediction as to thc potential security or 
publicity problems that may arise durinq the  
proceedings[.]"): U.S. v. Ives.ter, 316 F.3d 955,958 
(gLn C i r .  2003) . ParticuLac security issues invol.ved 
partisans (See 6 : 2 4 8 - 5 6 ;  9 :188-9 ;  19:168-9,175). See 
Comm. , v. Berrigan, 590 Pa. 118,133 (1985) (trial judge 
may ameliorate atmosphere that imperils "the peace 
and tranquility of the courtroom" and risks intimi- 
dation of prospective jurors): - Ndina, s u p r a  at 642: 
Tllinois, v .  Allen, 397 U.S. 337 (1970); _. Wallcr, supra 
at 48. The judge's concerns about the atmosphere, 
heightening the intrinsic need to maintain courtroom 
security and not intermingle spectators with the 
venire, were borne uut: the "atmosphere surrounding 
the trial was tense," and 'I [tlhere were occasions 
throuqhout the trial.. . [when] concerns [were] raised 
about. what was percei.ved as offensive statements or 
conduct by spectators, " including a spectator's 
complaint "thaC a threateniny gesture invol.ving a 
closed fist. was made in his direction by another 
spectator seated outside the court-room" (Add. 5) . 
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d e n t . i a l i t y  a n d  y u a r d  a g a i n s t  t a j - n t i n y  the v e n i r e .  17 

Where il d e f e n d a n t  "wai.ves h i s  r i g h t  t o  ask  p r o s p e c t i v e  

j u r o r s  s e n s i t i v e  p e r s o n a l  quest-i ions i n  p u b l i c ,  ''" he 

C:ouct o f f i . c e r s '  f u n c t i o n s  unde r  G . J t .  c .  234, S28 
i n c l u d e  p r o t e c t i n g  a d e f e n d a n t ' s  r i g h t  t o  a n  u n t a i n t e d  
j u r y  b y  e n s u r i n g  t h i r d  par t i . es  c a n n o t  h c a r  what 
t r a n s p i r e s  a t  s i d e b a r  ( 2 5  Jan.  M H :  86-87,89-90,93,154). 
See G . L .  c.221, §70A;  G.L. c .221 ,  5 7 0 ;  G.L. c.  234A, 
5 7 8 .  C o u r t  o f f i c e r s  a l s o  a re  conce rned  w i t h  rn j .n imiz ing  
n o i s e  so  Chat the  c o u r t  r e p o r t e r  can r u l f i l l  h e r  duty 
t.o r e c o r d  what t r a n s p i r e s  a t  t h e  s i d e b a r  (Scc 2 5  Jan.  
M H : 1 . 5 4 ;  G . L .  c .  221, 582). 

P r o s p e c t i v e  j u r o r s  were probed a t  s i d e h a r  about. 
t h e i r  backgrounds ,  disc1 osi.ng i n  c o n f i d e n c e  such  
p r i v a t . e  matters a s  b c i r i y  a r e c o v e r i n g  a l c o h o l i c ,  bciriy 
i n  t h e r a p y ,  t . a k i n g  p s y c h o t r o p i c  m e d i c a t i o n ,  and 
e x p e t i  enc i  ng pos t . - t r aumat i c  stress syndrome as  an  
i n c e s t  s u r v i v o r ,  and  d i f f i c u l t y  d e a l i n g  " w i . t h  a n y  t y p e  
o f  vd o l e n c e "  (4 : 3 1.2-13) . Thc  d e f e n d a n t  h e n e f i t . t e d  from 
t h e  f r a n k  a i r i n g  o f  v e n i r e  members' p e r s o n a l  crj.mi.naS 
h i s t o r i e s ,  and  r e v e l a t i o n  of f ec l i I . i g s  of hav ing  been 
"wronged, " " m i s t r e a t e d ,  " i . l l e g a l l y  s e a r c h e d ,  a s  w e l l  
a s  b e a r i n g  " m i n i m a l  an imos i ty"  t o w a r d s  p o l i c e  o f f i c e r s  
and h a v i n g  been  " k i n d  of r a i l r o a d e d "  by t h e m  (2:31- 
3,43-4, 67,142,169,190-1,225-6; 3:31-5,107,126,230,241; 
4: 65-6,03,05,194-7) . They d i s c u s s e d  p e r s o n a l  hi .st .ori .es 
o f  court  i.nvol.vernent ( 2 :  S6-7,128-9, 249;3: 37,177,190, 
244 ;4 :R6 ,101-02 ,107 ,109)  and spouscs ' ,  c h i l d r e n ' s ,  
p a r e n t s ' ,  and  s i b l i n y s '  c r i m i n a l  h i - s t o r i e s  (2:24,28, 

Some had e m o t i o n a l  r e s p o n s e s  t o  s i d e b a r  q u e r i e s ,  
d i s c l o s i n g  murders  of f r i e n d s  and fami1.y members--at 
l e a s t  one  " t e a r i n g  up" a t  t h e  bench--and r e v e a l e d  and 
d i s c u s s e d  lrheir v i c t i m i z a t i o n  by crimes i n c l u d i n g  
s e x u a l  a s s a u l t  (2:25,28-9,56,63-4,68-69,172,194-5,242: 

760) They d i v u l q e d  h e a l t h  issues, i n c l u d i n g  a d d i c -  
t i o n ,  and c o n f i d e d  what m e d i c a t i o n s  t h e y  and  t h e i r  
f a m i l y  m e m b e r s  w e r e  t a k i n g  (2:34-5,54,80,84,126-7,176- 
7,180,183-5 ,198 ,221;  3:  118-19,137,15O, 1.55-6,177:4: 112- 
13,116,148,204-05,207,213). 111 t h e  c o n f i d e n c e  o f  si.de- 
b a r ,  p o t e n t i a l  j u r o r s  were cumforkab le  i n  d i s c l o s i n g  
s u c h  beliefs as  "I t h i n k  anybody h r o u g h t  t o  t r i . a l .  

47 

43-8,58-9,74-5,197-8,242,244; 3 :  53-4,62,205-06;4:217) . 

3:24,38,75-78,126-27,172,227-29; 4:83,103,211,218,252, 
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c a n n o t  “ h e  h e a r d  t o  compla in  t h a t  hj .s  c o n s t i t u t i o n a l  

r i g h t  Lo a n  open t - r i a l  w a s  p r e j u d i c i a l l y  v i o l a t e d  a s  a 

r e s u l t . ”  -. S t a t e  v .  ~ Wise, s u p r a  a t  2 7 3 ( p u b l i c  t r i a l  

waived when v o i r  d i r e  u u t s i d e  cour t room,  y i e l d i n q  

b e n e f i t  of “ c a n d i d  answers .  some of which would have 

t a i n t e d  t h e  e n t i r e  v e n i r e  i f  s t a t e d  i n  open c o u r t ” ) .  

I n  the c o n f i d e n c e  of s idebar ,  t h i s  de fendan t -  

o f f i c e r  was abl.,e to e l i c i t  from v e n i r e  members such  

i n f o r m a t i o n  a s  “a f a m i l y  member of  mine was b r u t a l l y  

beat-en by t h e  S tough ton  P o l i c e ”  (2:195) and  “I have 

h e a r d  t h a t  t h e  cop was p u s h i n g  p e o p l e  a round  i n  t h e  

t.own.. ~ . T h a t ‘ s  what I bel.ieve” (2:168) . 4 y  H e  e x e r c i s e d  

u s u a l l y  i s  g u i l t y  ( 4  : 164) , ” and t h u s  p rompt ly  excused  
w i t h o u t  t h e  d e f e n s e  hav ing  t o  expend a c h a l l e n g e .  
49 The d e f e n d a n t ’ s  s t r a t e g j . ~  i n t e r e s t  i n  c o n f i d e n -  
C i a 1  s i d e b a r  v o i r  d i r e  v i v i . d l y  w a s  borne o u t :  v e n i r e  
members drawn from t h e  same c o u n t y  i n  which t h e  p o l i c e  
o f f i c e r - d e f e n d a n t s  were c h a r g e d  with crimes a g a j n s t  
c i v i l i a n s  were ab le  t o  a i . r  b e l i e f s  and  e x p e r i e n c e s  
c ruc j .a l .  f u r  , t he  d e f e n s e  t o  know about-and t o  keep 
others from o v e r h e a r i n g .  See ,  e.g., 4:249 ( “ t h e  0pi.n- 
i o n  i n  t h e  house  o f  t h e  S tough ton  P o l i c e  i s  n o t  
good”)  ; 4 : 2 3 8  (“I’m l e a n i n g  towards  a g u i l t y  v e r d j . c t .  
k’com what I have been  h e a r i n g ,  1 have  bocn wa tch ing  
t h e  S tough ton  chanr.iel”: 4:257 (“It r e a l l y  d o e s n ’ t  
s u r p r i s e  m e .  My idea o f  t .he  p o l i c e  i s n ‘ t  a l l  t h a t  
h i g h . ” ) ; 2 : 7 7  (“I was a program d i r e c t o r  of  a V i c t i . m  of 
Vio lence  Program and went on record p u b l i c l y  abou t  
t h o s e  who deserve t h e  p u b l i c ‘ s  t - r u s t  and  a b u s e  o f  pow- 
e r ,  v e r y  f r e q u e n t l y  it was the  Stought.on Po l i ce  
Depar tmen t . ” )  ;2 :202 ( r e a d  “ f o r  q u i t e  a f e w  y e a r s ”  
a b o u t  “a  p a t t e r n  of c o r r u p t i o n  i n  t h e  S tough ton  P o l i c e  
Depar tment .” )  ;3 : ’72  ( “ I  l i v e  i.n t h e  Town of  S t o u g h t o n .  
I h a v e  read e x t e n s i v e l y  about  t h e  case,“ which “has 
t . o rn  t h e  town aparC _ . . .  Pol . ice  a b u s e ,  power, a b u s e  of  
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h i s  r i g h t  t o  seleck t h e  f a l . r e s t  p o s s i b l e  j u r y  a n d  not. 

be  exposed t.o u n f a v o r a b l e  p u b l i c i t y  d u r i  nq empanclmcnL 

b y  e n s u r i n g  t h a t  no p r o s p e c t i v e  j u r o r  spoke  such  

ser i t imer i t s  p u b l i c l y . 5 "  The re  e x i s t e d  n o  p u b l i c  

pcoceedi  n g  c a p a b l e  of " ~ l o s i ~ r e "  ( r j . g h t f u 1  or wrong- 

o r  as t o  w h i c h  " a l t e r n a t i v e s  t o  c l o s u r e "  cou1.d ful, 51 

a u t h o r i t y .  " )  ; 3:  64-65  ( "co r rup t j . on"  i n  S t o u g h t o n  Polj.ce 
Depart.ment") ; 2 :  1 8 1 - 1 8 2  ("I know some [ p o l i c e  of"ficers.1 
do  some t h i n g s  wrong t h a t  t h e y  s h o u l d n ' t . .  . . I  do fee l  
i . t  i s  g u i ~ t . y , " ) ; 2 : 1 9 1 ( " 1  t h i n k  somet imes  pol icenicn 
sometimes t h i n k  t h e y  are above t h e  l a w . " ) ;  3:136 ("I 
have a bias a q a i n s t  police o f f i c e r s " ) ;  3:241 ( c o p s  
" a r e  on a power t r i p . " ) .  The de fc r i se  des i re  n o t  t.o 
r i s k  h a v i n g  s u c h  ' s e n t i m e n t s  p u b l i c l y  a i r e d  also 
d i s f a v o r e d  t h e i r  i . n s t a n t a n e o u s  p u b l i c a t i o n  t.o t h e  
community f rom w h i c h  t h i s  j u r y  was b e i n g  drawn. See 
Kcr.inedy v .  J u s t i c e  o f  t h e  D i s t .  -- C t .  , 356 Mass. 
367,376-78 ( 1 9 6 9 )  ( i n q u e s t s  among j u d i c i a l  p r o c e e d i n g s  
which may he c losed ,  and t r a n s c r i p t s  impounded; n o t i n g  
"wisdom of t a k i n g  a c t i o n  t o  d i m i n i s h "  pub1ic i t .y  

F. 2d 1 0 7 , 1 1 5 ( 1 s t  C i r .  1952). '' I n  Owens I V ,  supra a t  5'74, v o i r  d i r e  r e s p o n s e s  
p u b l i . c l y  would have been  u t t e r e d  and h e a r d  had not. all 
s p e c t . a t o r s  ( i n c l u d i n g  f a m i l y  members) been  locked o u t -  
d r a m a t i c a l l y  u n l i k e  s i d e b a r  v o i r  d i re  ( w i t h  a n  always-  
p r e s e n t  aud ience  i n c l u d i n g  family members) unde r  G . L .  
c .  2 3 4 ,  5 2 8 ,  which t h i s  defendant .  a v a i l e d  h i m s e l f  of 
fmr s t - r a t e g i r :  r e a s o n s  (See,e.g., Mar. MH:133-4). 

" T h e  d e n j  a1 o f  a d e f e n d a n t ' s  S i x t h  Amcndmc_.nk 
r i g h t  t o  a p u b l i c  t r i , a l  r e q u i r e s  some a f f i r m a t i v e  a c t  
b y  t h e  t r i a l  c o u r t  meant t o  exclude persons f rom t h e  
cour t room" f o r  a r e a s o n  u n r e l a t e d  to t h e  c o u r t ' s  
du t i . es  t o  m a i n t a i n  order  and s a f e g u a r d  p o t . e n t i a 1  
j i irors f rom c o n t a m i n a t i o n .  U.S. v. Al.  Smadi, 1 5  F.3d 
153 ,  1 5 5 ( 1 0 r h  C i r .  1994). To t r i g g e r  W a l L e r ,  t h e r e  m u s t  
not o n l y  he a c l o s u r e  but. a w.rongful  one :  l i m i t a t i o n s  
due t,o cons idera t i .ons  of s e c u r i t y  o r  c o u r t r o o m  space 
do  not. f a l l .  w j . t h i n  t h a t  c a t e g o r y ,  and  h e r e  t h e  c o u r t  
o f f l . c e r ' s  s i g n  s o u g h t  t o  p r e v e n t  j u r o r  c o n t a m i n a t i o n  
due t o  a d d i t - i o n a l  s p e c t - a t o r s  wander ing  i n  among t h e  

d a n g e r s  t o  " a c t u a l  d e f e n d a n t s " )  ; Delaney v .  U. . S,:., 199 

51  
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h a v e  been  w e i g h e d ) :  t h e r e  i s  no p u b l i c  ( o r  p r e s s )  

r i g h t  t o  a t t e n d  o r  contcmporaneous ly  t o  h e a r  s i d e b a r  

p r o c e e d i n g s .  Globe Newspaper, 383 Mass. a L  8 8 7 .  See 51 

v e n i r e  a l r e a d y  f i l l i n y  thc  g a l l e r y  (See 4:7-8: A d d .  2- 
6 ) .  S e e  Woodward, s u p r a  a t  385. Even where a p roceed-  
i n g  i s  riot  a t  s i d e b a r :  where no p a r t y  seeks a c l o s u r e  
o r d e r  and none i s  i s s u e d ,  a c a s e  " l a c k s  two e l e m e n t s  
t h a t .  wou1.d t r i g g e r "  a Waller a n a l y s i s .  ~ S t . a t e  v .  Wise, 
supra a t  4 4 1 ;  See Woods ~ v .  K u h h a n n ,  971 F . 2 d  7 4 , 7 7  
( 2 d  C i r .  1 9 9 2 ) .  AI-thouqh W a . 1 i e r  d i d  n o t  a p p l y  t iorc  
b e c a u s e ,  amonq o t h e r  r e a s o n s ,  thcrc was no c l o s u r e :  
when t h e  d e f e n d a n t  c h o s e  t o  poinl: o u t  t h e  s i g n ,  t h e  
judge  p rompt ly  a d d r e s s e d  t he  ma t t e r  and  immediate1.y 
n o t e d  c a s e - s p e c i f i c  concerns which would have  s u f f i . c e d  
i n  a Wa.77,e.c i n q u i r y :  t he  c o u r t  o f f i c e r  l . o g i c a l . 1 ~  
s o u g h t  t o  a v o i d  c o n t a m i n a t i n g  t h e  v e n i r e  t h r o u y h  
spectators  walki.nq int .0 t h e  room and s i t t i n g  amongst 
Lhe v e n j r e  ( 4 : 7 - 8 ;  Scc  Add. 2,6). See, e . g . ,  Simone v .  
S C I  Greene ,  2 0 0 9  WL 1023980, 10 n .  7 (t .J.0.  P a .  2 0 0 9 )  
( t r i a l  c o u r t  need  n o t  " r e c o r d  i t s  r e a s o n s "  f o r  remov- 
i n g  s p e c t a t o r ,  d e f e n d a n t ' s  f a t h e r )  ; Carson  -. - .  - v .  F i s h e s ,  
4 2 2  F .3d  8 3 , 9 3  (2d  Cir. 2 0 0 5 )  ( f i n d i n g s  noC r e q u i r e d  
f o r  s p e c t a t o r ' s  removal ,  which d i d  n o t  i m p l i c a t e  
p u b l i c  t r i a l  r i g h t ) ;  W i l l i a m s  v .  A r t u z ,  ,.. supra: U . S .  v .  
Osborne,  ~ 68 F . 3 d  Y4,99 (5th C4r. 1995) ( d e t a i l . e d  record 
rioC r e q u i r e d  t o  j u s t i f y  t r i a l  c o u r t  a c t i . o n ) .  

"A 1 t. h ou g h many govc rnmeii t a 1 p r o c e s s  e s o p e r a t e  
bes t  unde r  p u b l i c  s c r u k i n y , "  some "wou1.d be  t o t a l l y  
f r u s t r a t e d  i f  conduc ted  openly. " P r e s s - E n t e r p r i s e  11, 
supra a t  8 .  By d e f i n i t i o n ,  a d e f e n d a n t ' s  p u r p o s e s  i n  
c o n f i d e n t i a l l y  s c r e e n i n g  j u r o r s  a t  sidebar would be  
d e f e a t e d  i f  a non-part .y o v e r h e a r d  them. A  defendant.'^ 
i n t e r e s t  i n  s i d e b a r  voi.r  d i r e  i s  at l e a s t  two-fo1.d: t o  
i n s u l a t - e  j u r o r s  f rom e x p o s u r e  t o  p r e j u d j . c i . a I  d i s q u a l i -  
f y i n g  s e n t i m e n t s ,  and t o  s a f e g u a r d  h i s  r i g h t  t o  a f a i r  
t r i a l .  a g a i n s t  p u b l . i c  d i s s e m i n a t i o n  and  p u b l i c a t i o n  of  
such  f r a n k l y - d i s c 1  o s e d  s e n t i m e n t s  w h i l e  empanelment 
r e m a i n s  ongo ing  i n  t h e  communit.y s h a r e d  by h i s  
p o t e n t i a l  j u ro r s  ( a  dange r  l o g i c a l l y  a t  i . t s  m o s t  a c u t e  
were p r e j u d i c i a l  j u r o r  commentary promptJ y disserni- 
n a t e d  .in p u b l i c a t i o n s  "gea red  t o  t h e  tit-izens of 
Stought.on" [18 J a n .  MH:82]). See Owens I V ,  siJprs a t  
577: 11.2. v .  K o u b r j t i ,  supra a t  431 ( " b ' u l l  and i r a n k  
answers  f rony- -po ten t j  a 1  j u r o r s "  a r e  " e s s e n t i a l  t o  t h e  

52  
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Ri.chmond Newspapers ,  __ s u p r a  a t  n .  2 3  ( t . r l , a l  j u d g e  “ n o t  

r e q u i . r e d  t o  a l l o w  p u b l i c  o r  prcss i n t r u s i o n  upon t h e  

hudd le”  o f  a s i d e b a r  e x c h n y e 5 ’ ) ;  U . S .  v .  Srni,th, 787  

F.Zd 1 1 1 , 1 1 4  ( 3 d  C i r .  1986)  ( “ t h e  p u b l i c  d o e s  not have 

p r o c e s s  of s e l e c t i n g ”  j u r y :  “ f e a r  of p u b l i c i t y  t h a t  
might  b e  y i v c n  Lo answers of  v e n i r e p e r s o n s  d u r i n g  v o i r  
d i r e  may s o  i n h i b i t -  o r  c h i l l  t r u t h f u l  r e s p o n s e s  t h a l  
an  a c c u s e d  i s  d e n i e d  t h e  f a i r  t r i a l  t o  whi,ch h e  i s  
e n t i t l e d ” ) ;  U . S .  v. King, 911 F.Supp. 113,118-120 
(S.D.N.Y. 19951, aff‘d 017 o ther  grounds, 1 4 0  F.3d 7 6  
( 2 d  C l r .  1 9 9 8 )  ( v o i r  d i r e  a p p r o p r i a t e 1 . y  cl .osed ” t o  
a v o i d  i m p a i r i n g  candor  of p r o s p e c t i v e  j u r o r s ” ) : I n  re 
Sou th  C a r o l i n a  Press  A s s ’ n ,  . . , 946 F . 2 d  1 0 3 7  (4t”?iTK 
1 9 9 l ) ( d e f e n d a n t ‘ s  paramount d e s i r e  f o r  c l o s e d  v o i r  
d i r e  t o  p r o t e c t  r i g h t  t o  f a i r  L r i a l ) .  S ideba r  v o i r  
dire enab1.e.d t h e  defendant .  n o t  o n l y  ‘to s c r e e n  and 
s e l e c t  t h e  heist j u r o r s ,  b u t  a l s o  t o  a v o i d  p r e j u d i c i a l  
p u b l i c i L y  wiLhiri and o u t s i d e  t h e  courtroom a s  
empanelment was underway. Had anyone r e q u e s t e d  
t r a n s c r i p t s ,  t -he  judge  could  have  c o n s i d e r e d  the  
d e f e n d a n t ‘ s  competing r i g h t  t o  p r o t e c t . i n g  j u r o r s ’  
” f r a n k l y  disclosed” s t a t e m e n t s  a s  empanelment c o n t i n -  
ued .  C f .  P i x l c y  v.Cornrn.,453 Mass. 8 2 7 , 0 3 5 ( 2 0 0 9 )  ( t r a n -  
s c r i p t s  impounded “Lo p r e v e n t  d i s c l o s u r e  e n t i r e l y ” )  . 
53 A s  t h c  Supreme Cour t  h a s  n o t e d ,  “ t h e  presumpt ion  
of p u b l i c  t r i a l s  i s ,  of c o u r s e ,  n o t  a t  a l l  i.ncompat- 
i h l e  w i t h  r e a s o n a b l e  r e s t r i c t i o n s ,  “ incl .udi ng e x c l u -  
s i o n  of p u b l i c  and p r e s s  from chambers and bench 
c o n f e r e n c e s ;  s u c h  p r o c e e d i n g s  a re  clistj.nct from p u b l i c  
t r i a l  p r o c e e d i n g s  f o r  S i x t h  Amendment p u r p o s e s .  Id .  . -  a t  
598 n .  23.  See  Globe Newspaper C o .  v .  Sup. C t . ,  457 
U . S .  596, 609 n .  35: U.S.  v .  Gurney, supra a t  1210 
( ” b e n c h  c o n f e r e n c e s . .  . o u t s i d e  o f  p u b l i c  hearj .ng a r e  an  
e s t a b l i s h e d  pract i .ce ,  . . . [ a n d ]  an i - n t e q r a l  p a r t  of t h e  
i n t e r n a l  management o f  a t - r i a l ” )  , c e r t .  denied, Miami 
Herald P u b l i s h i n g  C o .  v .  Krentzman, 35 U.S .  968  
( 1 9 7 8 ) ,  overru.Zed .in p a r t  on o t h e r  qrounds, Nixon v .  
Warner ^- ,~ Communications,  435 U.S. 5 8 4  ( 1 . 9 7 8 ) .  Even had 
Waller  a p p l i e d ;  g i v e n  t h e  p u r p o s e s  t h e  r i g h t  t o  p u h l i c  
t r i a l  i s  d e s i g n e d  t.o serve, i n  t h e s e  c i rcumst .ances  t h e  
c l a imed  “ c l o s u r e ”  would have been  t r i v i a l  and would 
n o t  e n t , i t l . e  t h e  d e f e n d a n t  t o  a new t r i a l .  See IJ.S.  v .  
DeLuca ,  137 E.3d 2 4 , 3 3  ( Igt  C i r .  1998); Waller, supra 
a t  46-7:Boydr supra a t  n .  4 ;  Gibbons, supra a t  119-21. 
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IC 

I. 

I I  

t h e  ' r i .qht t o  i n t r u d e  u n i r i v j  t c d  i n t c  c o n f e r e n c e s  a t  

t.he bench"') ; R o v i n s k p .  M c K a s k l e ,  -. _- 722 F.2d 19'1, 201 

(5th C i r .  1 9 8 4 ) .  See also P r e s s - E n t e r p r i s e  - 11, S U P ~ ~  

a t  8; I n  R e  C=ilral -. .- C i t i . e s /  -_ ARC Inc's. - APE, 913 F.2d 

89, 92-91 ( 3 r d  0 . i ~ .  1990) 

The d e f e n d a n t  baselcssly claims a r i g h t  t o  liave 

had y e t  a d d i t i o n a l  p a r t i s a n  s p e c t a t o r s  sj.t among p r o s -  

p e c t i v e  j u r o r s  f o r  e v e n t s  n o t  j r ivo . lv inq  any verba l  

respnnse whatsoever fr-om the  venire.5q Def + B r .  3 4 .  

Sct. t . led l a w  d e f e a t s  h i s  p r e m i s e s  t h a t  wrongful. closure 

ncciirred and t h a t .  any such n o n - v e r b a l  a s p e c t  of: jury 

s e l e c t - i o n  was o f  c o n s t i t u t i o n a l  h p o r t :  

* T h e  Courtroom was never closed: a t  minimum, t h e  d c f -  
e n d a n t s  and  t - h e i r  f a m i l y  members were p r e s e n t .  d u r i n g  
all a s p e c t s  of t h e  p r o c e s s ;  a d d i t i o n a i  s p e c t a t o r s  
a l s o  a t t e n d e d  empanelment (Add. 5 - 6 , 1 2 - 1 4 )  ; 

*Even Somc o r a l  v o i r  dire exchanges  a r e  n o t  c o n s i d e r e d  
p r o c e e d i n g s  of cons t . i tu t iona1 .  impor t  t o  which ' t h e r e  
is any S i x t h  Amendment r i g h t  of a c c e s s .  Comm. v. 
Gordon, 422  Mass.  8 2 6 , 0 2 3 3 4  ( 1 9 9 6 ) .  Of ye-t l e s s  sig- 
n i f i c a n c e  t h a n  h a r d s h i p  i n q u i r i e s  a r e  p a n e l  "pre- 
1 , i m i n a r i e s "  and m i n i s t e r i a l ,  m a t t e r s .  Cf. Gibbons ----. v. 
Savage, supra  a t  3 2 1  ( even  wrongfu l  e x c l u s i o n  of on ly  
s p e c t a t o r  " t r i v i a l , "  where  p r i v a t e  j u r o r  i n t e r v i e w s  
c o n d u c t e d  i n  a n o t h e r  room "out of t h e  h e a r i n g  and 
s i g h t  of t h e  o t h e r  j u r o r s , "  and " n o t h i n g  of s i g n i f i -  
cance  happened  d u r i n g  t h e  p a r t  of [empanelment]  t h a t  

5 4  Curious l .y ,  t h e  d e f e n d a n t  asserts "closure"  d u r i n g  
" t h e  s w e a r i n g  o f  t h e  j u r y , "  Def. B r .  34 ( c i t i n g  5 : 3 3 ) :  
t h e  r e c o r d  does n o t  ref lect  any v e r b a l  r e s p o n s e  by the 
j u r o r s  a t  t h a t  j u n c t u r e ,  and i n  a n y  e v e n t  t h e  
d e f e n d a n t  n e g l e c t s  t o  n o t e  t h a t  t h e  jur -y  was sworn i n  
on June 2 5 ,  four days  a f t e r  t h e  s i g n  was t a k e n  down 
(Add. 1 .2 ) .  
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took p 1 . a ~ ~  i.n the courtroom, including reading 
indictment. and "ask[iny] queztions of a few jumrs") ; 
Owens IV, supra  at 574 (trial judge may clear court- 
room to make room for panel for inj.t.ial prel.imiriary 
mat.t.eI-s): -. Globe Newspaper, . .  383 Mass. aL 887; 

.A crirni-nal defendant has no ci.ght to have his friends 
and associates, or anyone else, "eyeball" his pros- 
pective jurors: no constit.utiona1. siynif i.cance 
attaches to a defendant's own "capacity to ohserve 
jurors" during voir dire, and this defcndant absented 
himself from, and entrusted t.o his counsel at s i d e -  
bar, a11 phases of examination under G.L. c. 234, 
$28 ;  in s o  doinq it was he who ensured thaL "t.he 
public [would] not hear the jurors' responses" (Add.  
3 . 5 ) .  Cornm. v. Owen,?, supra at 6 0 5 ;  Cornm. v. Campbell, .. -- 
378 Mass. 6 8 0 , 6 9 6 ( 1 3 7 9 )  ("deprivation of an oppor- 
tunity fur observing a prospective juror's demeanor 
lacks legal significance. " )  ;Corn. v. Skinner, supra 
at. 490,492 (inconseyuent.ia1 claimed "loss of opportu- 
n i . t y  to study the visaqe of a prospective juror"): 
Comrri. v. T r a g ,  27 Mass.App.Ct. 455,465 (1983). If a 
defcndant 62s no right visually to appraise his own 
prospective jurors, he has no right to have third 
partj e s  perform the same meaningless appraisal. 

0 Relevant "pre1.iminary" information, such as the 
charges, rcadily was available to the public and 
press,  a m p l y  serving the distinct "public access" 
purposes of both .Che First and  Sixth Amendments. See 
Ni.xon v. Warner, ,- sup.ra a t  597; Anderson v. Cryovac, . ,. 

Inc., 805 F.2d.  1,13 (1st Cir. 19e6): U . S .  v. Black, " 

supra at 624; Ayala . .. v. Speckard, supra at 77 (public 
sources of subject matter of "closed" proceedi.ng) ; 
Herring v. Meachum, 11 F.3d 3 7 4 , 3 7 9 - 8 0 ( 2 d  Cir. 1993); 
Brown v. Kuhlmann, sup.rs at 538 (information elicited 
d u r i n g  "closed" proceeding cumulative or ancillary) . 

0 "Preliminaries" had concluded by the time a single 
prospective juror was excused from a given Zarye 
p a n e l  after his or her  si.debar responses (Add. G ) ,  
thus even arguably opening up a s i n g l e  sea t  in which 
to wedge another defense partisan among the venire. 

C.  The Defendant Forfeited Any Sixth Amendment Claim. 
The defense knew at the outset of empanelment of 

the circumstance it later claimed comprised a 

(partial) closure: .the posting of a s i g n  of which the 
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j udge  herse l f  was i i n a w a r ~  (Add. 3-4,15-16) . The 

dc fense  made no ob jec t ion  u n t i l  d a y s  l a t e r ,  when 

empanelment was a n t i c i p a t e d  t o  end .  T h i s  t . a c t i c a 1  

d e l a y  i n  n b j e c t i r i y  t o  % h e  s i g n  was an I n d e p e n d e n t l y  

e f f e c t i v e  waiver beyond t h a t  o c c a s i o n c d  by s t . r a t e g i c  

a s sen t s5  to sidcbar voir d i r e .  T o  t.he e x t e n t  t h e  s i g n  

even  arguab1.y e f f o c t c d  a “ p a r t i a l  c l o s u r e ”  d e s p i t e  t h e  

s i d e b a r  voir-  d i r e - -by  d e f i n i t i o n ,  a non-pub l i c  process 

t h e r e b y  i n c a p a b l e  of “c; losure”--and t h e  cont inuous  

presence o f  an audtence; “ [ w l h e r e  a d e f e n d a n t ,  w j . t h  

knowledqe of t h e  [ c l a i m e d ]  c l o s u r e . .  .fails t o  o b j e c t ,  

[he1 waives h i s  r i g h t  t o  a p u b l i c  t r i a l . ”  U . S .  v .  

i i i t t ,  . ”  4 7 3  K . 3 d  146,155 (5“h C i r .  2006)  . 5 6  

- .  ,- 

’’ Even a wronqfu l  p a r t i a l  c losure  of a p u b l i c  p ro -  
c e e d i n g  o f  c o n s t i t u t i o n a l ,  i m p o r t  d o e s  n o t  compr i se  
s t r u c t u r a l  e r r o r .  Hor ton  v .  A l l e n ,  supra; E,,?. v .  De- 
Luca, supra  a t  41; m, s u p r a  n .  4 .  
56 See a l s o ,  e . g . ,  S t a t e  v .  Drummorid, 854 N.E.2d 
1 0 3 8 ,  1055 (Ohio 2 0 0 6 ) .  The  d e f e n d a n t  sough t  t o  manu- 
f ac tu re  an  a p p e l l a t e  i s s u e  i n  t h e  e v e n t  o f  c o n v i c t i o n  
n o t  w i t. h s t andi  ng h i s  comple t e  s a t  i s f a c t i  on w i t h  t h e  
j u r o r s  h e  c h o s e  (Add. 15-16; S e t  3 : 3 - 4 ; 4 : 2 0 1 , 2 0 3 -  
06 ,262 ,264;  Apr.MH:81;). ” H e  w a s  not e n t i t l e d  t o  
secrete a n  e r ror  f o r  use on a p p e a l  i n  c a s e  the v e r d i c t  
went a g a i n s t  h im.”  Comm. v .  C h e e k ,  374  Mass. 613,  615 
( 1 9 7 8 ) ;  Comm. v .  North, ...-- 52 Mass. App. C t .  603 n .  12 
( 2 0 0 1 )  ( d e f e n s e  c o u n s e l ‘ s  p h r a s i n g  o f  ob jec t j . o I i s  

d e m o n s t r a t e d  “entbarking upon a s t r a t e g y  of c rea t ing  an  
a p p e l l a t e  i s s u e . ” ) .  See Whit.marsh v .  Comm., 366 Mass. 
2 1 2 , 2 1 6 - 7 ( 1 9 7 4 ) ( p a c t y ’ s  conduc t  d u r i n g  p r o c e e d i n g s  
“ i n d i c a t - e s  t h a t  e i t h e r  he  o r  h i s  c o u n s e l ,  o r  bo t .h ,”  
had a d o p t e d  d e l i b e r a t e  s t r a t e g y  t o  t .est c o n s t i t u t i o n a l  
i s s u e  by means tha t :  i n h e r e n t l y  f o r f e i t e d  competing 
c o n s t i t u t i o n a l  c l a i m ) .  See a l s o  Comm. v .  N i c o l l ,  -~ 4 5 2  

- 

-. , - 
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'The t r i a l  j u d g e  u n s u r p r i s i n y l y  d i d  not. c r e d i t  t h e  

cl.aini t h a t  n o t  one of t h r e e  e x p e r i e n c e d  d e f e n s e  

a t t o r n e y s  ( o r  t h e  a t t o r n e y - d e i c n d a n t )  no t iced  a "do 

n o t  criCer" siqn on Lhc d o o r  t .hrouqh which t h e y  p a s s e d  

many t i m e s  a d a y .  Hy d e l a y i n g  o b j e c t i o n  f o r  f o u r  5'1 

..I ,~ .  . -- -- 
Mass. 816,821 (2008) (piib1i.c t r i a l  w a i v e r ) ;  C o r m .  ... . v. . ... 

Wi.l.lianis, 379 Mass. 8'74,8'75-6 (1980)  ( c o n s i d e r a t i o n  of 
e x t e i i k - t o  which p u b l i c  t r i a l  c1aj.m "was waived by what. 
may have  been  a t r i a l  t a c t i c  o f  c o u n s e l  i n  t h i s  
case") ;  Kimrnclman . . -  v .  Morr i son ,  4 7 7  11.:;. 365, 375 
(1.986); P u r v i s  v, Crosby, 451' F.3d 734,738-43 ( I l t h  

C i r .  2066r. " [ I l t  would b e  d i f f i c u l t  t o  concoct a 
clearer  example of f o r f e i t . u r e  t.h;ln t h i s  d e f e n d a n t '  Y 

f a i l u r e  t o  r e y i s t e r  a t i m e l y  o b j e c t i o n  t.o" a s i g n  hc 
:;wore under o a t h  to a n o t h e r  tribunal w a s  p resen t  front 
the  o u t s e t  and t o  w h i c h  he f a l s e l y  r e p r e s e n L c d  t o  a 
s i n g l e  j u s t i c e  soon  a f t e r  t r i a l  h e  "di.d objoc l ;  e v e r y  
day,  a l l  day" ( S A  1.-2,12,15;11 Sep. 2 0 0 7  order, 2007-  
J-3941). Ndina,  . supra a t  6 4 4 .  (The 1.atter m i s r e p r e -  
s e n t - a t i u n s  [SA 5-1.61 were s u b m i t t e d  by Lhe defen-  
d a n t ' s  c u r r e n t  c o u n s e l - - y e t  a g a i n  s e e k i n g  a s t a y - - t o  d 

s i n g l e  j u s t i c e  two  mont.hs a f t e r  t h e  t r i a l  j u d g e  found 
lhem s t a r k l y  Lo c o n f l i . c t  w i t h  a t r i a l  r e c o r d  which 
es tabl i -shed t h e y  were unt - rue  [Add. 9: 'Tr. Vols. I - V I  . )  

I t  i ,s  l i t t l e  wonder t h e  t r i a l  judge d i d  n o t  
i n d u l g e  d e f e n s e  counsel. 's  c l a i m  t o  have  "had no i d e a  
what was g o i n q  on a t  t h e  t i m e "  (Mar. M H : 1 8 5 ) ,  g i v e n  
t h e i r  awareness of t h e  q a l . l e r y ' s  l i m i t a t i o n s  ( and  
crowding s o  a c u t e  tkaL f a m i l y  m e m b e r s  had  t.o be s e a t e d  
e l s e w h e r e  i n s i d e  the c o u r t r o o m ) ,  and  t h a t  one  was so  
"at t -uned" t o  t h e  nuances  of " c l o s u r e "  law t h a t  he had 
l i t i g a t e d  a c l .a im of " c o n s t r u c t i v e  c l o s u r e . "  See ~ U . S .  
v .  DeT.,uca, supra a t  4 1 .  The j u d g e  found c r e d i b l e  a 
t r i a l  w i t n e s s  ( l , l : 1 1 6 - 2 1 )  who had  seen  a de€ense 
a t t o r n e y  (whose nephew, Mara thas ,  was among t h e  
d e f e n d a n t ' s  a f f i a n t - f r i e n d s )  pho tograph  t .he s i g n  on 
t h e  first day of empanelment ( S A  3;MS Apr.:18-22; See 
2 1 : 2 7 0 ; 2 2 : 1 4 , 2 2 ) .  Defense c o u n s e l  i m p l a u s i b l y  c la imed 
t h e y  arid t h e i r  l a w y e r - c l i e n t  r e p e a t e d l y  d a i l y  passed 
w i t h o u t  n o t j . c i n y  a "do n o t  c n t e r "  s i g n  ( s u p p o s e d l y  
immedia t e ly  p e r c e i v e d  by non-lawyer p a r t i s a n s  who 
t h e m s e l v e s  made no  complaint .  t o  the c o u r t )  on t h e  door  

57 

, -- 
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days5R and  n o t  e x p r e s s i n g  d i . s s a t . i s f a c t i o n  w i t h  t h e  j u r y  

s e l e c t e d  by  t h i s  p r o c e s s ,  .Lhe d e f e n d a n t  i n d e p e n d e n t l y  

f o r f c i t c d  ar'iy S i x t h  hcricimont p r o t e s t .  59 IIC "was L u l l y  

"I ---- ". ". .--I.._" ,ll_.,",~",-~..,..,.,."_I_-. 

of a courlrroom i n  which l c a d  counsel had  p r a c t i c e d  
c r i m i n a l  l aw  Lor 35 y e a r s ,  and where h e  con tended  
t h e r e  had  been  a p e r e n n i a l  p r a c t i c e  t o  p o s t  precj .se1.y 
such a s i , gn  ( A d d .  2 ; I R  (Jan. MH:80;25 J a n .  MH:126; 
Mar.MH:22,107-OR,135-37,162;Apr. MH:34,37,205). I t  was 
n u t  l o s t  on t h e  judge  t h a t  t h e  d e f e n d a n t  w a i t e d  u n t i l  
j u r y  s e l e c t . i o n  was a n t i c i p a t e d  t o  end and e v e r y  one of  
h j . s  siipposedly "excluded" f r i e n d s  was u n a v a i l a b l e  ( o n e  
h a v i n q  l e f t  t h e  s t a t e  a f t e r  s u p p o s e d l y  b e i n g  all  Che 
c o u r t h o u s e  all w e e k )  b e f o r e  making h i s  f i r s t  and  o n l y  
r e y u c s t  f o r  i n q u i r y  of them, o r  even  f u r n i s h i n g  a 
s i n g l e  p u r p o r t e d l y  "exc luded"  p a r t i s a n ' s  name (Add. 1 0 ,  
15:4: 7-8: 22:77,107-08; 23 :130 ,1 .54 ,1 .89 ;18  J a n  MH:120, 

4 , 2 7 , 3 S - ' / ,  85,100-01,215-19,221-23; Apr.MH:155,164-74, 
191.-95; Compare S A  1 6  w i t h  Mar. MI1:26 ,9 '1-100,233-35) .  
58 Even where a p u b l i c  p r o c e e d i n g  w r o n g f u l l y  h a s  
been  c o m p l e t e l y  c l o s e d ,  a d e f e n d a n t  i s  'not 
r e l i e v e  [d l  . . .o f  t h e  o b l i g a t i o n  t o  e n t e r  a time1.y 
o b j e c t i o n , "  Ndina, - . .,. . ~ supra a t  644. T h i s  d e f e n d a n t  was 
" r e q u i r e d  L o  o b j e c t .  t o  t .he  e x c l u s j o n  of  [ a d d i t i o n a l  
f r i e n d s ]  f rom t .he  cour t room a t  t h e  t i m e  t h e y  [ p u r p o r t -  
e d l y ]  were e x c l u d e d  inasmuch a s  he  ( a n d  h i s  c o u n s e l )  
knew e x a c t l y  what was happening  arid why." a. 
5 Y  F,ven a l e g i t i m a L c  claim of s t r u c t u r a l  e r r o r  may 
be f o r f e i t e d .  See, ~ . g . ,  Waller, s u p r a  a t  42,46-SO & 
n o t e s  2,9; Levi.ne, s u p r a  a t  619; Crawford . ., v. 

~ Minneso ta ,  . . . - . s u p r a  a t  8 5 4 .  The r e q u i r e m e n t  of  t i m e l y  and 
a p t  o b j e c . t i o n  seeks  t o  prec l .ude  s t r a t e q i c  gamcsman- 
s h i p  a n d  p r e s e r v e  a t r i a l  c o u r t ' s  ab j . l . 6 ty  " t o  a v o i d  o r  
c o r r e c t  a n y  e r r o r  w i t h  minimal  d i s r u p t i o n  of t h e  
j u d i c i a l  process." Ndina,  s u p r a .  Absent  s u c h  o b j e c t -  
t i o n ,  " p r e j u d i c e  m u s t  be e s t a b l i s h e d , "  t o  d i s c o u r a g e  
"improper m a n i p u l a t i o n  of t h e  j u s t . i c e  sys t em . . .  s o  as 
t o  e n s u r e  a u t o m a t i c  r e v e r s a l  on a p p e a l . "  - I d . ;  Corm. - v .  
Nor th ,  supra  a t  n .  1 2 .  Appl-ying a s t r u c t u r a l  e r r o r  
s t a n d a r d  would "encourage  d e f e n s e  c o u n s e l  Lo f o r g o  
[ t i m e l y ]  o b j e c t i n g  t o  any  [ c l a i m e d ]  p u b l i c  t r i a l  
c J . o s i i r e s , "  arid wai t  t o  see if t h e  j u r y  s e l e c t e d  from 
s i d e b a r  q u e s t i o n i n g  nonethe1 ,ess  d e l i v e r s  a " v e r d i c t  
[ t h a t . ]  i s  a d v e r s e . "  -_ I d . ;  Add. 15-16; State .. V .  

144-5 ,163 ,226-30 ,216-5 ;MI . I  E x s .  8 , l l ;  25 J ~ I I .  MH:15,22- 
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awarc  of t h e  c i r c u m s t a n c e s , "  knowing of t h e  s p a c e  l i m -  

itat.j.oiis and  t e n s e  a tmosphe re  he i .gh ten ing  t h e  prcsump- 

t i v e  s e c u r i t y  demand t h a t  s p e c t a t o r s  n o t  he i n t e c -  

m i n g l c d  w i t h  p r o s p c c t i . v e  j u r o r s  (See 4 : 7 - 8 ;  Add. 3 ) .  

The or1l.y p l a u s i b l e  r e a s o n  f o r  h i s  d e l a y  i n  o b j e c t i n g  

was, as t h e  j u d g e  found,  a t a c t i c a l  c h o i c e  t o  wai t  

u n t i l  t h e  g a l l e r y  overcrowding  l e s s e n e d  and u n t . i l  

p u r p o r t e d l y  "exc luded"  f r i e n d s  were u n a v a i l a b l e  (Add. 

6-10,15-6), and t h e n  ask no t  for any change  i n  t h e  

empanelment p r o c e s s  o r  i L s  r e s u l t - - o r  even  t h a t  t he  

s i g n  be .removed ( a l t h o u g h  j . t  w a s ) - - b u t  f o r  m i s t r i a l :  

hc  d i d  not want ncw j u r o r s ,  h u t  wanted t o  p l a c e  an 

I 

B u t t e r f i e l d  7 8 4  P.2d 153, 157 (Utah  1 9 8 9 )  ( s t r u c t . u r a 1  
e r r o r :  s t a n d a r d  d o e s  n o t  a p p l y  w i t h o u t  t i m e l y  and  v a l i d  
c l a i m ,  s o  a s  not t 6  e n a b l e  s t r a t e g i c  d e f e n s e  a b u s e ) .  
The d e f e n s e  was aware  t h a t  when an  o b j e c t i o n  was made, 
t h e  j u d g e  would address t h e  m a t t e r  and  t a k e  any 
n e c e s s a r y  ac . t ion  (Add. 15). H i s  d e l a y  was c o s t - f r e e :  
he  knew there  was no room f o r  a d d i t i o n a l  s p e c t a t o r s  
when empanelment commenced and f o r  some t j m c  t h e r e -  
a f t e r  (Add. 6 ) ,  and  no p o i n t  i n  o b j e c t i n g  e a r l i e r  o r  
r e q u e s t i n g  a l t e r n a t i v e  y a l l . e r y  s e a t i n g  o r  cour t room 
management p r o c e d u r e s  (and  p r o l o n y i n g  t h e  a l r e a d y  
l e n g t h y  p r o c e s s  consuming h i s  p o t e n t i a l  j u r o r s '  t i m e )  
i n  a gallery where s i d e b a r  v o i r  d i r e  e n s u r e d  t h e r e  was 
nothing for spec ta tors  to hear f rom t h e  v e n i r e .  
A l . e r t i n g  t h e  j u d g e  t o  t.he c l a imed  " c l o s u r e "  e a r l i e r  i n  
t h e  p r o c e s s  would have  had t h e  formjdab1.e downside af 
p r e c l u d i n g  t h e  d e f e n s e  from h o l d i n g  a n  a p p e l l a t e  j .ssue 
i n  abeyance :  once  a l e r t e d ,  she i m m e d i a t e l y  c o u l d  have 
d e a l t  w i t h  any cour t room i s s u e ,  i n c l u d i n g  a n y  
a d d i t r i o n a l  s p e c t a t o r  who s u p p o s e d l y  migh t  have wanted 
t o  e n t e r  t h e  g a l l . e r y ,  and e v a l u a t e  a s  a t h r e s h o l d  
m a t t e r  w h e t h e r  t h e r e  even was room f o r  anyone e l s e  
s e c u r e l y  t o  e n t e r  a t  a g iven  t i m e .  
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a p p e l l a t e  i s s u c  on t - h e  r e c o r d  (Add. 15-6). He wanted 

s ideba r  i .ndi,vi .dual v o i r  d i r e ,  t o  secure p r e c i s e l y  the 

j u r y  wit.h which he  was con ten t - - and  t h a t  a c q u i t t e d  h i m  

o f  m u l t i p l e  c h a r g e s  ( 2 9 : 4 - 1 0 )  . 6 0  Lev ine , "  supra a t  6 1 7 .  

M a n i l c s t l y  he was s a t i s f i e d  w i t h  t h e  j u r y  s e l e c t e d  
by t . h j  s p r o c e s s :  he r e t a i n e d  unused perempto ry  
cha l l . enges .  (.:om. v .  .. Tracy ,  supra a t  465; Corrun. v .  
, 6 ~  Fudye 

The r i g h t  t o  p u b l i c  t r i a l  canno t  s e n s i . b l y  be  
invoked  u n l e s s  t h e r e  is both a t i m e l y  o b j e c t i o n  a n d  
demand the r e l e v a n t  p r o c e e d i n g  p u b l i c l y  be hea rd :  
"Unl ike  a n  o r d i n a r y  j u d i c i  a]. i n q u i r y ,  where p u b l i c i t y  
i s  t h e  rule ,"  s i d e b a r  exchanges  do n o t  c o m p r i s e  "a 
p u b l i c  p r o c e e d i n g . "  L e v i n e ,  supra  a t  61,D. The d e f e n -  
d a n t ' s  " c o u n s e l  was p r e s e n t  a n d . .  . f u l l y  a c t i v e  i n  
b e h a l f  o f  h i s  c l i e n t  t h r o u g h o u t  t .he p r o c e e d i n y s ,  " and 
c n u l d  have  " i .ns i s ted"  t h a t  i n d i v i d u a l  v o i r  d i r e  
p u b l i c l y  be h e a r d ,  b u t  p1aj.nl .y d i d  n o t  want LhaL. 
f l n r t o n  v .  A l l e n ,  supra a t  8 2 .  Moreover,  " [ t l h e r e  was 
n o  obvj.ous p o i n t  a t  which, i n  l i g h t  of t h e  p r e s e n c e  of  
c o u n s e l ,  it c a n  be s a i d  t h a t  t h e  onus  was i m p e r a t i v e l y  
upon t h e  t r i a l  j udge  t o  i n k e r r u p t  t h e  course o f  
p r o c e e d i n g s "  and  compel p u b l i c  i n q u i r y ;  indeed ,  s u c h  
i n t r u s i o n  would have  v i o l - a t e d  t h e  d e f e n d a n t ' s  
s u p e r s e d i n g  r i g h t  t o  o b t a i n  t h e  f a i r e s t  p o s s i b l e  jury 
t h r o u g h  s i d e b a r  q u e s t i o n j n g .  "'J'his i s  n o t  a c a s e  whcrc 
it i s  o r  c o u l d  be cha rged  t . ha t  t h e  j u d g e  del iberaLely 
e n f o r c e d  secrecy . . .  t o  be free of t h e  s a f e g u a r d s  o f  .the 
piib1,ic's scrut . i .ny:  nor i s  i t  u rged  t h a t  [more]  p u b l i -  
c i t y  would i n  t h e  s l i g h t e s t  have a f f e c t e d  t h e  conduc t  
of t h e  p r o c e e d i n g s  o r  t . h e i r  r e s u l t .  Nor a r e  w e  d e a l i n g  
with a s i . t u a t j . o n  where p r e j u d i c e ,  a t t r i b u t a b l e  t o  
s e c r e c y ,  i s  found t o  be s u f f i c i e n t l y  i m p r e s s i v e  t o  
render i r r e l e v a n t .  f a i l u r e  t o  make a t i m e l y  o b j c c t -  
t . i o n . .  , .Due r e g a r d  g e n e r a l l y  f o r  t h e  p u b l i c  n a t u r e  of 
t h e  j u d i c i a l  p r o c e s s  d o e s  n o t  r e q u i r e  d i s r e g a r d  of t h e  
s o l i d  demands o f  t .he  f a i r  a d m i n i s t r a t i o n  of  j u s t i c e  i n  
f a v o r  o f  a p a r t . y  who, a t  t h e  a p p r o p r i a t e  t i m e  and 
a c t i n g  u n d e r  a d v i c e  o f  cour i sc l ,  saw nu d i s r e g a r d  of a 
r i g h t ,  b u t  r a i s e s  a n  a b s t r a c t  c l a i m  only as  an 
a f t e r t h o u g h t . "  t o  n e a r l y  comple t e ,  s a t i s f a c t o r y  j u r y  
s e 1 , e c t i o n  t -h rouqh  s i d e b a r  i n q u i r y  he  deemed t a c t i c a l l y  
b e n e f i  c i . a l . .  Levi.ne,  supra  a t  619-20 .  

- . .,. . . . . .. . 
2 0  Mass. App. C t .  382, 387-9 (1985) . 
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"Jusk as the Constitution a f f o r d s  no p r o t e c t i o n  t u  a 

defendant. who w a i v e s . .  . ri.ghts, so  it gives no assist.- 

arice to [one] who strategically dcclincd to dcmand" 

j u r o r s  p u h l i c l y  a i r  negative commentary about. him, or 

object to any aspect of voir d i r e .  Pe reLz ,  .. -_ s u p r a  937.  

11. WITNESS INTIMIDATION OVERWHELMINGLY WAS PROVED. 
The purpose of t h e  w i t n e s s  i n t i m i d a t i o n  s t a t u t e  

\\is t o  protect witnesses from bcing intimidated or 

harassed so that t h e y  do not become reluct.ant to g i v e  

t r u t h f u l  evider ico in i n v e s t i g a t o r y  o r  j u d i c i a l  p ro-  

62 ceedings." Comm. v .  Ccuz, 442 Mass. 299, 3 0 9  (2004). 

Overwhelminq e v i d e n c e  s u p p o r t e d  c o n v i c t i n q  t h i s  de fen -  

danL, who while a grand jury target s0ugh.t to recon- 

figure witnesses' recollections of his acts--some 

w h i l c  armed and in police uniform--in the attempted 

extort.ion of anot.hec civil.i.an. 63 

.I._._.,-- 

'' T h e  same purpose gu ided  the statute's previous 
incarnation, under which the defendant was c o n v i c t e d .  
G.L. c.268, §13A, as amended through St. 1.996, c. 393 ,  
552-4. See g9-v. v. Drumgoole, 49 Mass. App. Ct.. 8 7 , 9 0  
(2000) (overriding statutory purpose to p r e v e n t  i n t e r -  
ference with administration of j u s t i c e ) .  See  a l s o  
Comm. v .  Henderson, 434 Mass. 155,157-58 (2001); -.-.I"- Corn. 
v .  Belle Isle, 44 Mass. App. Ct. 226,229 (1998). That 
goal  necessarily is compromised both by a t t e m p t s  to 
i - n t i m i d a t c  and by telling falsehoods in a n  effort t o  
s u b v e r t  t r u t h f u l  testimony or willi.ngness to g i v e  i t .  
63 Motions  for required findings of not g u i l t y  must 
be denied where, considered most f a v o r a b l y  t o  t h e  
CoInrnonweal.th, evidence permits any  r a t i o n a l  trier of 
f ac t  "to infer the exl-stence of  t h e  e s s e n t i a l  clcments 
of  t h e  crime charged." Comm. v. Mocqan, 4 4 9  Mass. 
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The defendant contends there was insuffici.ent 

evidence he "tried .to put either [witness] in fear." 

DcI. Br. 42. 64 A reviewing court is not permilked " t o  

reread the record from the defendant '  s perspective." 

Comm. ....... v. ..... Rocketca~, - .... . . .  '/4 Mass.App.Ct. 17, 19, 21 (2009). 

Proof o f  i.nt.ent can be inferred6' from "reasonab1.e and 

3 4 3 , 3 4 9  ( 2 0 0 7 )  ; Comm. v. Latimore,3'18 Mass. 671,676- 
6'1.1 ( l Y ' I 9 ) .  The defendant and his.' emissary lured one 
victim to a basement room to "rewrite" his account of 
whak he had seen  transpire between the defendant and 
Hills. That witness was "scared" and "nervous" .that 
Lhe defendant was among those who might. retaliate 
agaj.nst him if it becamc known that he "was working 
with [Mills] on his stat.ernent"; the defendant--a police 
scrgeant--had the upper hand in creating a new and 
less-than-truthful statement seekj.ng to clear the 
defendant (13:116,204,206). In uniform, the defendant 
had extracted information from the second victim- 
witness, whose account of their interactions he a l . so  
sought to revise when she became a grand j u r y  witness. 
Corm. Br. 3-4, 8-12, supra. 

He has it wronq: in fact the r c y u i s i . L c  specific 
intent. j.s to j-nterfere with a witness, and n o t  speci- 
fic i.ntent to do so by placing a victim in fear or by 
any other o f  the stat.utorily disjunctive means by 
w h j c h  one intentionally may interfere with a witness. 
Corm. v. Gordon, 44 Mass. App. Ct. 233, n. 3 (1998); 
Comm. v. .... Corilcy,  .. . .  34 Mass. App. Ct. 50, 53 (1993). 
F---seeP e. g .  I .................... Corm. v.  Robinson, 444 Mass. 102,109, 
111 (2005) (aiminy camera at v ~ ~ i m ' s  family was act 
"of suf ficicnt hostility" khat jury "could reasonably 
i r i f c r  that the defendant intended to intimida'te. " )  ; 
. . . . . .  Corm. v. McCreary, 45 Mass. App. Ct. 796,799 (2007); 
Corm. v. Gordon, ~ ". supra at 236 (behavior need not be 
"uvcrtly threatening"). Sexton had seen what the 
defendant, an armed and uniformed police sergeant, did 
to another civilian who had not complied with his 
directives, and the statement the defendant wanted 
promptly revised truthfully had recounted Sexton's ob- 
servations. A s  the defendant typed up a less inculpa- 
tory statement in a basement room, Sexton, who had "no 

-__.-_I," - .. 
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p o s s i b l e "  in ferences .  " Comm. v .  McPherson, 7 4  Masz.  

~ p p .  (;t. 125 ,  1 2 8  ( 2 0 0 ~ ) ~ ~ ;  C o r m .  ,. V .  . .... P e r e z ,  .~ 47 M ~ S S .  

A p p .  C t . .  605 ,  6 0 9  ( 1 9 9 9 )  ( n e c e s s a r i l y  i n f e r e n t i a l  p roof  

of  e lemcri t  of i n t i m i d a t i o n ) .  In a d d i t j - o n  t o  b o t h  v i c -  

C i m s '  d i . r e c t  a c c o u n t s ,  " t -here  was d i r e c t  c o r r o b o r a t i v e  

e v i d e n c e  of s o v e r a l  endeavor s  by t h e  d e f e n d a n t  [ impro-  

p e r l y ]  t.o i n f l u e n c e  t h e  w i t n e s s  [es]  ," t o  d i s c o u r a g e  

them from p r o v i d i n g  t r u t h f u l  tesLimony and inst.eac1 

prompt them Lo do t . h i s  p o l i c e  s e r g e a n t ' s  bidding in 

r c c o n f i g u r i n g  t h e i r  accounts of w h a t  t h e y  had seen him 

do."' Comm. v .  L e s t e r ,  -__ .. .. .. '70 Mass. A p p .  C.C. 55,69 ( 2 0 0 7 ) . "  

i n t e n t i o n "  o f  p r o d u c i n g  a new s tx t cmenL t h a t  day ,  f e l t  
c o e r c e d ,  under: d u r e s s ,  and i n t i m i d a t e d  (13:  60 ,207)  . 

See Corn. v .  Moran, 453 Mass. 8 8 0 , 8 8 5 ( 2 0 0 9 )  
("Dj.rect e v i d e n c e  of a pcrsori 's  s p e c i f i c  i n t e n t  i s  not 
al-ways a v a i l a b l e ,  b u t  may be  i n f e r r e d  f rom t h e  f a c t s  
and c i . r cums tances  presented. " )  ; Comm. v.  k:rikson, 74 
Mass. App. C t .  172 ,177  (2009), f u r t h e r  rev. denied 
J u l y  9 ,  2 0 0 9 .  Indeed ,  defense c o u n s e l  urged jurors t o  
draw f a v o r a b l e  in fcrcnccs  a b o u t  h i s  c l i e n t . '  s p u r p o r t e d  
i n t e n t  (See,  e . g . ,  19:256; 24:RO). 

The d e f e n d a n t  admi t - ted  t h a t  w h i l e  unde r  c r imj-na l  
i n v e s t i g a t i o n  h e  r e p e a t e d l y  s o u y h t  a m e e t i n g  w i . t h  
K e l l y ,  a g r a n d  j u r y  w i , t n e s s ,  c a l l i n y  h c r  a t  h e r  home 
and  " a t t e m p t i n g  t o  g e t  a s t a t e m e n t  f rom h e r "  and meet 
w i t h  h e r  r e g a r d i n g  e v e n t s  s h e  had  w i t n e s s e d  (2.3:41- 
44,165). H e  admi . t ted  typ i r iy  out ( i n  a basement r o o m )  a 
new s t a t . e rnen t  f o r  Scx'Lon, which S e x t o n  would not s i g n  
unde r  p a i n s  and p e n a l t i e s  of p e r j u r y  ( 2 3 : 3 7 , 4 1 ) .  

" [A] t t e n d i n g  c i r c u m s t a n c e s ,  s u c h  a s  demeanor, 
p r i o r  b e h a v i o r ,  and  statements, may be r e l e v a n t  t o  
probe"  i n t e n t .  Comm. v .  Troy T . ,  54 Mass. App. C t .  
520 ,526-7 ,529  ( 2 0 0 2 ) .  T h e  d e f e n s e  i t s e l €  u r g e d  j u r o r s  
t o  draw inferences based  upon demeanor, s u c h  a s  when 
imply ing  that t h e  armed d e f e n d a n t  may have  " f e a r e d "  
H i l l s '  t o n e  o r  count.enance ( 1 8 :  102) . J u r o r s  a l s o  were 

66 

61 

68 



19 

T h e  j ~ i r o r s  were i n s t r u c t e d  t -hey had t o  f i n d  proor  

beyond a r e a s o n a b l e  doubt of  t h e  wrongfu l  "specj f i c  

i n t e n l  of i n f l u e n c i n q ,  impeding, o b s t r u c t i n g ,  d e 1 . a ~ -  

i n q ,  or: ot .herwise  i n t e r f e r i n g  w i t h  t h a t  p e r s o n  as a 

w i t n c u s  o r  a p o t e n t i a l  w i t n e s s "  ( 2 5 : 4 6 )  .& '  T h e  j u d g e  

- . - ~ I  

able t o  assess w h e t h e r  Kel-ly' s and Sex ton '  5 demeanors 
r e f l e c t e d  s u s c e p t i b i l i t y  t o  b e i n g  p u t  i n  f e a r  of 
providj ing t r u t h f u l  t e s t i m o n y  a g a i n s t  t h i s  d e f e n d a n t  
( S e e ,  e . g . ,  11 :141 ,143 ,151  ("Am I done?" COURT: "Yes, 

Ma' am, you' re  d o n e ,  " WITNESS : "Thank God. " )  . 
" The d e f e n d a n t  i n e x p l i c a b l y  q u i b b l e s  w i t h  w h a t .  he  
c h a r a c t e r i z e s  as .tile v e r d i c t ' s  f a i l u r e  t o  " d i f f e r e n -  
t i a t e "  a " ' m i s r c p r e u e n t a t i o n '  t h e o r y . "  Def.Br. 46-4Y. 
He d i d  not .  a s k  f o r  and w a s  not e n t l t l e d  t o  e i t h e r  a 
s p e c i f i c  or gene ra l .  unan imi ty  i n s t r u c t i o n ,  and never  
eve11 moved f o r  a h i11  of p a r t i c u l a r s  " t o  s p e c i f y  more 
p a r t i c u l a r l y  t h e  a c t s  c o n s t i t u t i n g  the o f f e n s e . "  Comm. 
v .  K e l l e y ,  .. . 1 8 4  Mass. 320,324 ( 1 9 0 3 ) .  Sec C o r m .  v .  Sen- 
i o r , 4 5 4  Mass. 12,15 ( 2 0 0 9 ) .  Moreover, h i s  own relevant  
jury request eiiipl oycd the term "m .i srepresen t a  t i  on " ( A .  
1 4 9 ) ,  a s  d i s j u n c t i v e l y  se t  f o r t h  i n  t h e  s t a t u t e  undcr  
which h e  was c h a r g e d .  He n e v e r  a s k e d  any  s u c h  e l e c t i o n  
be  p u t  t o  t h e  j u r y  because t h e r e  was no  bas j . s  t .o  do so  
( A .  1 4 9 , 1 5 7 , 1 6 6 - 6 7 ) .  Corn. ~ v .  *, 4 3 3  Mass. 6 1 7 ,  621 
( 2 0 0 1 ) .  C f .  Comm. v .  Roman - - -  ",.-f 74 Mass. App. C t .  251,253- 
4 (2009). H i s  t r i . a l  c o u n s e l  prcsurnably u n d e r s t o o d  t . h a t  
t h e  evidence a s  t o  t h e s e  charges  a f f o r d e d  no b a s i s  t o  
seek a n y  u n a n i m i t y  i n s t r u c t i o n  or special  v e r d i c t  
forms:  t he re  w e r e  no c h a r g e d  " s e p a r a t e  o c c u r r e n c e s "  
u n r e l a t e d  by t i m e  o r  geography,  b u t  r a t h e r  " t h e  same 
occurrences" of i n t i m i d a t  ion a f f o r d e d  a l t e r n a t i v e  fac- 
L u a l  bases for f i n d i n g  a n  e l emen t  had heen proved .  
Comm. v .  Ramos, 31 Mass. App. C t .  3 6 2 , 3 6 6 ( 1 9 9 1 ) ;  C o r n .  
.,.~. v .  L a u r o r e ,  437 Mass. 65,82 ( 2 0 0 2 ) ;  Comm. v .  S a n t o s ,  
440 Mass. 281, 288-90 ( 2 0 0 3 )  ( d e f e n s e  c l a i m  "e r roneous -  
l y  eleva.tcs t h e  r e l a t e d  and  o v e r l a p p i n g  s u b c a t e g o r i e s  
of  a s i n g l e  e l emen t  i n t o  s e p a r a t e  ' t h e o r i . e s .  "') :Comm. 
v. Keevan, 4 0 0  Mass. 557 ,565-7 (1987) :  Comm. v .  
Corntois, 399 Mass. 668,675-7 ( 1 9 8 7 ) .  T r i a l  c o u n s e l  s u r e -  
l y  p e r c e i v e d  t h e  abundan t  ev i .dence  upon which j u r o r s  
a l s o  c o u l d  have  d e t e r m i n e d  h i s  client made misrepre- 
s e n t a t i o n s  t o  h i s  v i c t i m s ,  s e e k i n g  t o  have  t.hem r e v i s e  

-" - .... ." 
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ernphasj zed the Commonwealth's burden to prove knowing 

and material falsehoods, and j.nst.cuct.ed it must prove 

that the defendant willfully and wrongful1.y speci,fj.- 

cally int-ended to intimidate the witriasscs by puLCing 

t-hem in Lcar and actua.lly put them . in fear (25:49-51). 

Tu the defendant's considerable henefit, the jury was 

i.nst.ructed it had to find additional p r o o f  not s t a t u -  

torily requi .ced:  specific intent to influcricu by means 

of intimidation, and actually placing vict.ims 'in fear 

for the purpose of influenci.nq [their] conduct" 

t.rut.hfu1 statements Lo conrorm with his own inaccurate 
se1.f-serviny accounts (pp .  9-12, supra) ; t.he defendant 
a1 so falsely told Kelly, whose eyewitness account he 
sought to have her revise, t.hat HiI .1.s  was qoiriy to 
t.ake her to court (11:126-8). ']:he defendant could nut 
have waIltcd 'to place before the jury a basis for 
c:orivic.Ling him on a lesser st-andard of proof. See ~ Gura 
!!.. ,- Dias, .~ 74 Mass. App. Ct. 1106 (2009) (person who 
uttcrs misrepresentation "need not [cven] know t.he 
statement is f a l s e  if its truLh is reasonably discern- 
ible through a modicum of diligence."); In re Ccos- 

~ sen'450 Mass. 533 (2008) (qualifyinq attorney as having 
"deliberately misrepresented" €act., implyiny "misrep- 
resentation" need not even be deliberate). Defense 
counsel did not baselessly request an "alternate ver- 
dict" t.hat. not only would have directed jurors to pos- 
sible conviction on a lesser s t a n d a r d  oi- p r o o f  
regarding the intent element, but also likely wou1.d 
have al.erted thc court to the defendant's unwarranted 
windfall. benefit, inhering in an instruction that the 
jury had t-o find specific and successful intent to 
place t.he victims in fear: such specific intent is not  
an element o f  witness intimidation hy misrepresenta- 
tion, and there is no requirement a victim actually 
have been placed in fear or apprehension of actual 
harm. Comm. v. Casiano, 70 Mass. App. Ct. 705, 708 
(2007); C o r m .  v. Gordon, supra at 235 and n. 3 .  
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[ 2 5 : 4 6 ) .  Corm. v. Robinson, supra a t  1 0 9 ;  Comm. v .  

Gordon, supra [ i . n t . i m i d a t i o n  need not s u c c e e d  i n  p l a c -  

i .nq v i . c t i m  " i n  f e a r  o r  a p p r e h e n s i o n  o f  a c t u a l  harm"; 

i n t c r i t  riccd n u t  be t o  i n f l u e n c e  by  e lec ted  m e a n s ) .  

111. THERE WAS AMPLE EVIDENCE OF MATERIAL FALSITY. 

- ~- - . ,  " .... " 

There  was abundant  e v i d e n c e  that t h e  d e f e n d a n t  

f i l e d  a f a l s e  w r i t t e n  r e p o r t  "knowing t h e  s a m e  to b e  

f a 1 . s ~  i n  any  m a t e r i a l  marmer." <;.I.,. c .  2 6 8 ,  36A. A 

f a l s i - t y  " i s  m a t e r i a l  if it ' t end[s ]  i n  r e a s o n a b l e  de- 

g r e e  t.o a f f e c t .  some aspcct o r  resu2 . t  o f  t .he  inqui ry ." '  

Corn. v .  U'Amour, 428 Mass. '/2s,744 (1999). "The j u r y  

a r e  f r e e  t o  be3.j.eve or  d i s b c l i e v e  any  o r  all of . the  

evidence t h e y  h e a r ,  r r 7 0  and need not have  gone any 

f u r t h e r  t .han c r e d i k i n y  t h e  vi-ct- im's  tes t imor ly- -which  

t h e  d e f e n d a n t  admitted ( 2 3 :  64)73-that h i s  repor t :  

70 Comm. v .  Merry,  453 Mass. 653,661 ( 2 0 0 9 ) .  D e -  
I cnsc  q u e s t i o n i n g  acknowledged c o n f l i c t i n g  v e r s i o n s  o f  
c r i t i c a l  components  of t h e  r e p o r t ,  and j u r o r s  c o u l d  
c r ed i t  t h e  victi .m, whom he  a s k e d  t o  c h a r a c t e r i x e  t h e  
t r u t h  o r  f a l s i t y  o f  numerous aspects o f  a r e p o r t  t h e  
d e f e n d a n t  a d m i t t e d  was i . n c o n s i s t e n t  w i t h  c l a i m s  h e  
made t o  t h e  Board o f  Bar Overseers [9:44-46,50-57;  1 0 :  

71 T h i s  o f f i c e r  o f  t h e  law and o f  t h e  court d i d  n o t  
c o r r e c t  h i s  r e p o r t  once  h e  c o n c e d e d l y  knew o f  that 
f a l s i t y ,  a l t h o u g h  aware i t  was h i s  " j o b  t u  c o r r e c t "  
i n a c c u r a t e  s t a t emen t s  i n  a p o l i c e  r e p o r t  (22:"/2,148). 
While unde r  i n v e s t i g a t i o n  h e  drew up " f i l l - i n - t h e -  
b l a n k s "  a f f i d a v i t s  which he  had M a r i n i l l i  c i . rcu la te  
among H i l l s '  b u s i n e s s  a s s o c i a t e s ,  s e e k i n g  t o  have  them 
b u t t r e s s  t h e  a d m i t t e d l y  f a l s e  claim of a k n i f e  i n  t h e  
r e p o r t  t h a t  y i e l d e d  Hills' a r r e s t - a n  a r r e s t  f o l l o w e d  
by cash  payment t o  t h e  defendant .  o f  a t h i r d  of t h e  f e e  

47-50,52,55,60;18:92-3,201-02;1.7 :20-24,41-4;23: 4 9 , 9 8 ) .  
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i ' a i s ~ l y  accused H i l l s  o f  hav ing  had a fo l .d iny  k n i f e  

(Compare A .  106. wj.,t.h 13:37,74-./6,85), .the p r e d i c a t e  

for h i s  c l a i m  t.o have  h a n d c u f f e d  I l i l . 1 ~  f o r  h i . s  

" s a I c t y " ;  j u r o r s  i n s t - e a d  could  have  found t h i s  conduct  

a show of force  t.0 place t h e  v ic t i .m in f ea r  of t h e  

consequences  i f  h e  di.d n o t  produce  $ 9 , 0 0 0  by t h e  n e x t  

day .  A d d i - t i o n a l  m a t - e r i a l  f a l s e h o o d s  j .nc luded  c l a i m s :  

t h a t  a t o l l e r  s a i d  Iii1.1.s' account had a neya t - ive  
b a l a n c e  arid "was s c h e d u l e d  t o  be c l o s e d  f o r  t h e  
number o f  bounced checks" (Compare A .  1 0 8  w i t h  1 5 :  195- 
97), and ,  d i r e c t l y  c o n t r a r y  t o  t h e  t e s t i m o n y  and 
n o t a t i o n  on t h e  check  (8:249-251;Ex. 28 [A.  1 3 3 ] ) ,  
t h a t  the v i c t i m  assured h j m  t h a t  t h e  check  was 
c o v e r e d  (Compare A .  105  w i t h  F:x. 28;8:249-51;9-56) . 7 2  

t h a t  H i l l s  had been cha rged  wj.th t w o  v e h i c u l a r  
o f f e n s e s ,  when he  was n o t  g i v e n  o r  m a i l e d  any  c i t a -  
t i o n ( C o m p a r e  A .  1.06 w i t h  9:22,40-3;G.L. c. 9OC, S 2 ) ;  
t h a t  I l i .1 l . s '  v c h i c l e  was towed ( b y  t h e  defendant.'s 
f r i end)  b e c a u s e  i t  was "unregi  s t e rc ld"  (Compare A .  1.06 
wi.th 9 :  4 3 ;  1 3 : 2 6 , 3 2 ;  17:48-56,58-62,70, 247,251-52) and 
" [ a ]  n i n v e n t o r y  search" y i e l d e d  f i n a n c i a l  d o c u m e r ~ t s ~ ~  
(Compare A . 1 0 6  w i t h  9:50): 
that t h i s  armed, uniformed o f f i c e r  was p l a c e d  i n  
f e a r  by  Hills, who s u p p o s e d l y  became " i r a t e  and 
r a i s e d  up out. o f  h i s  s e a t  and began t o  y e l l "  (Com- 
p a r e  A. 106  w i t h  9 : 4 7 ) ,  and h a n d c u f f e d  I I i 1 ' l . s  for h i s  

t o  t.he l a w y e r - f r i e n d  t o  whom t h e  d e f e n d a n t  s e n t  
M a r i n i l l i  t o  sue H i l l s  ( S A  5;11:121; 12:185-Y, 194,198- 
9,7.04-5,258-9; 2 3 : 7 3 - :  Ex.53). 

Defense c o u n s e l  e v i d e n t ]  y conceded t h a t  I a l s i t y ' s  
r n n t e r i a l j . . t y  (See 1 8 :  I26 [examinat- ion c o n c e r n i n g  e lement  
of knowl-edge of i n s u f f i c i e n t  f u n d s  i n  c h a r g e s  brought .  
a y a i n s t  H i l l s  based on d e f o n d a n t ' s  p o l i c e  r e p o r t ] ) .  

T h e  defendant  gave c o n t r a d j - c t o r y  a c c o u n t s :  a t  
t r i a l  h e  contended t h e  documents were i n  " p l a i n  v i ew,"  
r a t h e r  t .han t h e  f r u i t  o f  an  i n v e n t o r y  s e a r c h ,  a s  
c l a imed  i n  h i s  r e p o r t  (23:12-15); h e  admi t ted  t o  Lt. 
Bloun t  t h a t  h e  yrahhed personal document-s from H i l l s '  
hands (See 12:66;17:139-140,232-236;18:137). 

12 
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" s a f e t y " - - - d e s p i t e  p r o i o u n d  c v i d c n c e  o f  c o n s c i o u s n e s s  
of g u i l t ,  i n c l u d i n g  t h e  de fendan t . ' s  s t a t e m e n t  t o  
H i l l s '  a t t o r n e y  ( c o n t . r a r y  t o  t h e  pol.j,ce r e p o r t )  t - h a t  
h e  had not: h a n d c u f f e d  H i l l s ,  f o l l o w e d  hy t h e  d e f e n -  
d a n t ' s  t e l l i r i y  que ry :  "Are Lhcrc ar'iy w i t n c s s e s ? " ;  

0 t h a t  Hil.13 had a fol ,di .nq k n i f e  a n d  t h a t  t h e  
d e f e n d a n t - d e s p i t e  h e i n g  armed w i t h  a gun,  m a c e ,  and 
handcuffs--feared for h i s  s a f e t y  (a r e p r e s e n t a t i o n  
j u r o r s  c o u l d  have found gl.aring7y i .nconsj  s t e n t  w i t h ,  
f o r  example,  t h e  d e f e n d a n t ' s  f a i l u r e  t o  s e i z e  t h e  
" k n i f e " )  ( C o m p a r e  A .  106 w i t h  9:  4'/-49;1'/: 8 2 - 8 3 , 8 5 - 8 8 ,  
141;18:128;Sce 2 3 : 9 1 - 9 3 , 9 7 , 1 0 1 , 1 1 6 j .  

f V .  THE TRIAL JUDGE CORRECTLY EXPLAINED THE MALICIOUS 
STATE OF MIND REQUIRED TO PROVE ATTEMPTED EXTORTION. 

T h c  j u r o r s  c o r r e c t l y  were i n s t r u c t e d  t h a t  conv ic -  

t . i o n  o f  att-empted e x t o r t i o n  r e q u i r e d  p r o u f  beyorid a 

r e a s o n a b l e  doubt t h a t  t h e  d e f e n d a n t ' s  " t h r e a t e n i n g  

communicat ion was under.lakeri  m a l i c i o u s l y "  and  t h a t  he 

" i n t e n d e d  t o  i n f l i c t  i n j u r y  o r  o t h e r w i s e  do wrong 

wi t .hout  legal .  excuse"  ( 2 5 :  36-37)  . They were r e q u i r e d  

t.o f i n d  s p e c i f i c  c r i m i n a l  i n L c n t :  t h a t  " t h e  t . h r e a t  

[ w a s  made] w i t h  t h e  i n t e n t  t o  e x t o r t .  money, o r  f o r  

p e c u n i a r y  or  monetary  advan tage ,  o r  t o  compel a n o t h e r  

p e r s o n  t o  do any  a c t  a g a i n s t  h i s  or h e r  w i l l "  ( 2 5 : 3 9 j f  

They had  t o  f i n d  beyond a reasonable  doub t  t h a t  t h e  

d e f e n d a n t  s p e c i f i c a l l y  and  wrongful l y  i n t e n d e d  " t o  co- 

erce t h e  s e t t l e m e n t  of a c i v i l  c l a i m ,  o r  the s u r r e n d e r  

o f  money o r  p r o p e r t y , "  and  t h a t  h e  "must have  had it 

i n  h i s  mind t o  do t h e  p r o s c r i b e d  act"  ( 2 5 : 3 9 - 4 0 ) .  The  

judge  emphasi.zed t h e  need  to p r o v e  spec i f i c  wrongfu l  

i n l e n t  a n d  t h e  "wrongful  use  of €ear t o  compel t h e  
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a l l e q e d  v i c t i m  t o  s u r r e n d e r  someth ing  of v a l u e "  ( 2 5 :  

40)  . 7 4  The i n s t r u c t i u n s  " c o r r e c t l y  s t . a t e d  t h e  law." 

Cnmm. v .  S e r r a n o ,  7 4  Mass. App. C t .  1,s ( 2 0 0 9 ) ;  Comm. 

v .  DeVi.ncent, 358 Mass. 5 9 2  (19 '71 ) ;  Comm. v .  Pel1eti .-  

cr, 264 Mass.221,223 (1928) ( o f f i c e r s '  m a l i c i o u s   threat.^ 

t o  a c c u s e  v i c t i m  of  commit.ting c r ime) ;  Corm. v .  Cor- 

.~ coran, 252 Mass. 465,483-1 ( 1 9 2 5 )  ( a t t o r n e y - d e f e n d a n t ' s  

e x t o r t i o n a t e  t-hreait  t.o use i n f o r m a t i o n  v i c t i m  comnit-  

Led crime o r  forgo p u r s u i n g  c r i m i n a l  c h a r g e  i f  p a i . d ) ;  

A t t ' y  Gen. v .  P e l l e t - i e r ,  240 Mass. 264 ,274 ,326 ( 1 9 2 2 )  

( a b e t t i n y  attempted e x t - n r t i n n ,  by of:€j.c:j..al's t . h r e a t s  

of  c r i m i n a l  p r o s e c u t i o n ,  'Lo c o e r c e  s e t t l e m e n t  of c i v -  

il c l a i m ) ;  Comm. v .  C o o l i d z , 1 2 8  Mass. 5 5 , 5 9  ( 1 8 8 0 ) . 7 5  

. 

.- . . 

T h e  d e f e n d a n t ' s  demand t h a t  j u r o r s  b e  i n s t r u c t e d  

t o  f i n d  him rioL g u i l t y - t h a t  t h e y  "must presume t h a t  

t h e  a c t s  of [ t h e  d e f e n d a n t ] ,  b e i n y  a poIi .ce o f f j c e r ,  

were done l e g a l l y ,  i n  good f a i t h ,  and  w i t h i n  t h e  scope 

'14 M a l i c i o u s  e x t o r t i o n a t e  i n t e n t  was m a n i f e s t  f rom 
t h e  d e f e n d a n t ' s  own r e c o r d e d  words, o r d e r i n g  one 
v l c t i m  t o  d i s g o r g e  $ 9 , 0 0 0  i n  cash a f t e r  warn ing  i C  
"might n o t  be p r e t t y "  (Ex. 2 7 )  i f  h i s  v i c t i m  d i d  n o t  
do a s  h e  s a i d .  Consc iousness  o f  g u i l t  e v i d e n c e  
i n c l u d e d  i n t i m i d a t i o n  of k w o  p e r c i p i e n t  witncsscs and 
d r a f t i n g  f a l s e  " f i l l - i n - t h e - b l a n k s "  a f i i d a v i t s  ( S A  5) . 

See a l s o ,  e . g . ,  U.S. v .  French ,  628 F.2d 1069, 
1 0 7 5  (8"' C i r .  1 9 8 0 )  (no  d e f e n s e  t.o e x t o r t i o n  " t h a t  t h e  
money c o l l e c t e d  t h e r e b y  was i n  s a t i s f a c t i o n  o f  a 
l e g i t i m a t e  deb t . " )  ; People v. Maranian,  359 Mich. 361, 
369 (1960)  ( c o n s t r u i n g  p a r a l l e l  s t a t u t e :  " c o l l e c t i o n  of  
a v a l i d ,  e n f o r c e a b l e  d e b t  does  n o t  permit m a l i c i o u s  
t h r e a t s . .  . i f  payment is n o t  made.") . 

7 5  
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o f  h i s  o f f i c i a l  d u t y " 7 6  ( 2 3 :  725) -con t r avenes  Massaichii- 

setts law. C . L . C .  2 6 5 ,  5 2 5 ,  f a r  f rom presuming p o l i c e  

o f f i c e r s  incapab3.e o f  commi t t ing  r!:cj,mes, expressly 

cri .mina1.i .zes ex tor t . io r1  hy p o l i c e  o f f i c e r s . "  The j udge  

f o l l o w e d  t.he Model i r i s t r u c t j  ons  and c x p l a i n e d  t h e  

r e q u i r e d  m e n t a l  s t a t e ,  i . nc lud ing  spec i f i c  i n t e n t  ma1.i- 

c ious1.y t o  communicate a t h r e a t  f o r  which t h e r e  was no 

l e g a l  e x c u s e .  See  Comm. v .  S i l v a ,  388 Mass. 4 9 5 , 5 0 7  

(3.983) ; Comm. v .  S c r r a n o ,  sii,p.ra at .  5 ( j u d g e  may "choose 

t h e  form o f  e x p r e s s i o n  b c s t  adapted t o  make t h e  law 

i n t e l l i g i - b l e  t o  jurors.") . The " i n s t r u c t i o n  i t s e 1 . f  was 

correc't,  " and  " [ t] he  c h a r g e  a s  a whole,  p a r L i c u l a r l y  

., 

.. ~ 

T h e  defendant .  m i s c h a r a c t e r i z e d  a f r agmen t  o f  
h a l f - c e n t u r y  old d ic tum j.n S t a t e  v .  Williams, 148 A.2d 
22,36 (N. J. 1959), i n t e r p r e t i n g  e x t - r - a - j u r i s d i c t i o n a l  
l a w  d i f f e r e n t i a t i n g  i n t e n t  t o  do  g r i e v o u s  b o d i l y  harm 
from i n t e n t  t o  do  l e s s  harm when a p o l i c e  o f f i c e r  was 
c h a r g e d  w i t h  murder  b y  d i s c h a r g i n g  a f i rearm.  

Among t -hose  p e n a l i z e d  i s  "any p o l i c e  o f f i c e r  . . .  
[who]  m a l i c i o u s l y  and unl .awful ly  u s e s  o r  L h r c a t e n s  t o  
u s e  a g a i n s t  a n o t h e r  t h e  power o r  a u t h o r i t y  vested i n  
him, w i t h  i n t e n t  t h e r e b y  Lo c x k o r t  money o r  a n y  
p e c u n i a r y  a d v a n t a g e ,  o r . .  . t o  cornpel any p e r s o n  t.o do 
any  a c t  a g a i n s t  h i s  w i l l , "  G . L .  c.265, 525.  T h e  
Commonwealth does n o t  "presume" t h o s e  w i t h  badges 
i-ncapable o f  c o m i t . t j . n g  crimes. See C i t y  ._-..,-.-I..." of Bos ton  v .  
Hnston Police Pa t ro lmen ' s  A s s ' n . ,  4 0 3  Mass. 680 
( 2 0 0 5 )  ("A p o l i c e  o f f i c e r  who uses h i s  p o s i t i o n  of  
a u t - h o r i t y  t.0 m a k e  f a l s e  a r r e s t s  and t o  f i l e  f a l s e  
c h a r g e s  ... c o r r o d e s  t h e  p u b l i c ' s  c o n f i d e n c e  i n  i t s  
polj-ce force";  there  is a " s t r o n g  [ l e g i s l a t i v e ]  
i n s t c u c t i  on t h a t .  su,ch i n d i v i d u a l s  n o t  b e  e n t r u s t e d  
wi.th t h e  formi dab1 e a u t h o r i t y  o f  p o l i c c  o f f i c e r s .  " )  ; 
Comm. v .  T,aFontai.ne, 32 M a s s . A p p . C t .  529  ( 1 9 9 2 )  ( p o l i c e  
o f f i c e r s '  t h r e a t s  t o  u s e  powers t o  e x t o r t  money and 
removal  o f  h a n d c u f f s  a f t e r  cash was d i s g o r g e d ) .  

7 6  
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w i t h  t h e  j u d g e ' s  d i r e c t i v e  t h a t  it was t h e  Common- 

w e a l t h ' s  burden  t o  p ruva  kha t  t h e  defendari ' t"  a c t e d  

w i t h  s p e c i f i c  ~ n a l i c i o u s  j - n t e n t ,  " L a i r l y  i n s t r u c t e d  t h e  

j u r y . "  Comm. v .  Whitman, . . .. 453 Mass. 331,350-351 ( 2 0 0 9 ) .  

V .  THE DEFENDANT HAS NOT PRESENTED APPELLATE A R G m N T  
OF "PROSECUTORIAL MISCONDUCT. " 

Wit.hout c i t a t i . o n  t o  a p t  f a c t  o r  a u t h o r i t y  o r  

deve lopment  of a p p e l l a t e  argument ,  t h e  d e f e n d a n t ' s  

h r i c f  closes w i t h  a l a u n d r y  l i s t  of supposed  i n s t a n c e s  

of " p r o s e c u t o r i a l  r n j  sconduct . "7B Typical .  i s  a f l e e t . i n g  

r e f e r e n c e  t o  g r a n d  jury p r o c e e d i n g ?  i n  a c a s e  j ,n which 

he  n e v e r  even  niovcd t o  have t h e  m i n u t e s  of an 

e iyh teen -mon th  inves t . j  g a t i o n 7 g  made pact .  o f  t h e  r e c o r d ;  

and in which h e  n e y l e c . t s  t o  i d e n t i f y  any  f l a w  i n ,  l e t  

alone p r o v i d e  a p p e l l a t e  argument c h a l l e n g i n q ,  t h e  re].- 

evant, r u l i n g .  The s c a t t e r s h o t  "unsuppor t ed  a rgument .  . . 

does  not. r i s e  t o  t h e  l e v e l  o f  a p p e l l a t e  a rgumen t , "  and 

s h o u l d  n o t  be c o n s i d e r e d .  Comm. v .  Niels .-;r N 73  Mass. 

App. Ct.. 689 ,703  n.19 ( 2 0 0 9 ) .  Mass. R .  A.  P .  l 6 ( a )  (4): 

Comm. v .  .. .- C i n t c o n ,  435 Mass. 509,520 n .  5 (2001). 

'a O n  p a g e  53 of h i s  b r i c f  t h e  d e f e n d a n t  claims 
"space  l i m i t a t i o n s . "  With 110 l i m i t  on l e n g t h  o r  
b r e a d t h  of a rgumen t s  h e  c o u l d  have  advanced  i n  h i s  
R u l e  30 m o t j o n ,  h e  d i d  n o t  chance  p r e s e n t i n g  t h e s e  
c l a i m s  f o r  t h e  j u d y c ' s  c o n s i d e r a t i o n ;  n o r  d i d  any of 
h i s  s e r i a l  appel la te  s t a y  p e t i t i o n s  c la im them worthy 
of  p r e s e n t a t i o n  t o  a n  a p p e l l a t e  c o u r t .  See SJC-l.O462. 
78 A d e f e n s e  w i t n e s s  a l l u d e d  t o  " t h o u s a n d s  of payes"  
o f  grand  j u r y  t r a n s c r i . p t s  ( 2 0 : 8 2 ) .  
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